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pheric  Administration  (NOAA) ,  Depart¬ 
ment  of  Cwnmerce 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
revise  and  Incorporate  several  sets  of 
existing  regxUations  dealing  with  w>- 
proval  of  State  coastal  management  pro¬ 
grams.  Since  a  substantial  number  of 
coastal  States  will  seek  program  approval 
within  the  next  year,  it  is  appropriate  to 
issue  these  revised  regulations  now.  as 
they  provide  greater  detail  and  clarity  as 
to  the  approval  requirements. 

DATE:  Deadline  for  submission  of  writ¬ 
ten  comments:  October  28,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Carol  Sondheimer;  State  Programs  Of¬ 
fice;  OfiOce  of  Coastal  Zone  Manage¬ 
ment;  Page  Building  1;  3300  White¬ 
haven  Street  NW.,  Washington,  D.C. 
20235,  202-634-1672. 

SUPPLEMENTARY  INFORMATION: 
The  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  is  issuing  these 
proposed  revisions  to  the  management 
program  approval  requirements,  pur¬ 
suant  to  section  306  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended  (16 
U.S.C.  1451  et  seq.) ,  hereafter  referred  to 
as  the  “Act,”  in  response  to  requests  from 
States,  Federal  agencies  and  other  in¬ 
terested  parties  to  clarify  the  require¬ 
ments  by  removing  any  ambiguities  in 
existing  program  approval  regulations 
and  by  resolving  any  apparent  conflicts 
between  existing  regulations  and 
guidance  issued  by  the  Office  of  Coastal 
Zone  Management  (OCZM)  in  the  form 
of  threshold  papers  and  individual  letters 
to  States. 

These  proposed  regulations  incorpor¬ 
ate,  revise  and  will  supercede  (when 
issued  as  final  rules)  the  following  sets 
of  existing  regulations  related  to  man¬ 
agement  program  approvals: 

(1)  Final  Coastal  Zone  Management 
Program  Approval  Regulations  published 
In  the  Federal  Register  on  January  9, 
1975  dealing  with  section  306  approval 
requirements; 

(2)  Interim  Coastal  Zone  Management 
Federal-State  Consultation  Regulations 
published  in  the  Federal  Register  on 
February  2,  1975  dealing  with  subsec¬ 
tions  307(b)  and  307(h)  of  the  Act  which 
have  to  do  with  Federal  consultation,  re¬ 
view  and  approval  procedures,  and 
mediation  during  program  development 
and  preliminary  approval; 

(3)  Final  Coastal  Zone  Management 
Program  Approval  Regulations  Amend¬ 
ment  published  in  the  Federal  Register 
on  November  2,  1976  dealing  with  sub¬ 
section  306(h)  of  the  Act  with  respect  to 
island  segmentation;  and 


(4)  Proposed  Coastal  Zone  Manage¬ 
ment  Prcigram  Approval  Regulations 
Amendments  publi^ed  in  the  Federal 
Register  on  December  30,  1976  dealing 
with  subsections  306(c)(2)(B),  306(g) 
and  312  of  the  Act  which  have  to  do  with 
a  continuing  State-local  consultation 
mechanism,  performance  review  of  ap¬ 
proved  management  programs,  amend¬ 
ments  or  refinements  to  approved  man¬ 
agement  programs,  and  termination  and 
withdrawal  of  funding  of  approved  man¬ 
agement  programs. 

While  the  revisions  herein  are  numer¬ 
ous,  especially  in  providing  greater  spe¬ 
cificity  and  detail  as  to  acceptable  ap¬ 
proaches  to  meeting  the  approval  re¬ 
quirements,  they  do  not  represent  a 
radical  alteration  to  the  basic  approval 
requirements.  In  most  summary  form 
these  requirements  are  that  a  State  de¬ 
velop  a  management  program  that: 

(1)  Identifies  and  evaluates  those 
coastal  resources  that  require  manage¬ 
ment; 

(2)  Reexamines  existing  policies  and/  " 
or  develops  new  policies  to  address  tiiese 
resources.  These  policies  must  be  specific, 
comprehensive  and  enforceable,  and 
must  provide  an  adequate  degree  of  pre¬ 
dictability  as  to  how  coastal  resources 
will  be  dealt  with; 

(3)  Determines  specific  uses  and  spe¬ 
cial  geographic  areas  to  be  subject  to 
the  management  program  based  on  the 
nature  of  earlier  identified  coastal  con¬ 
cerns.  The  basis  for  managing  these 
uses  (and/or  their  Impacts)  and  these 
areas  should  be  based  on  resource  cap¬ 
ability  and  suitability  analyses,  socio¬ 
economic  considerations  and  public  pref¬ 
erences;  and 

(4)  Identifies  the  inland  and  seaward 
areas  subject  to  the  management  pro¬ 
gram. 

To  assure  that  the  program  in  fact 
will  be  put  into  practice,  there  must  be 
sufficient  legal  authorities  and  organiza¬ 
tional  structures  to  implement  the  pro¬ 
gram  and  to  insure  conformance  to  it. 

In  arriving  at  these  substantive  as¬ 
pects  of  the  management  program. 
States  are  obliged  to  follow  an  open 
process  which  involves  providing  in¬ 
formation  to  and  considering  the  in¬ 
terests  of  the  general  public,  special  in¬ 
terest  groups,  local  governments,  and 
regional.  State,  interstate  and  Federal 
agencies. 

Major  Changes 

The  most  major  change  from  the  ex¬ 
isting  approval  regulations  is  not  so 
much  a  change  as  a  shift  in  emphasis — 
to  increased  attention  on  enforceable 
management  program  policies.  Where 
the  existing  regulations  discuss  policy 
requirements  in  section  923.4,  these  pro¬ 
posed  regulations  devote  most  of  Sub¬ 
part  A  to  a  discussion  of  policy  require¬ 
ments.  States  are  expected  to  include 
policies  directed  at  three  broad  cate¬ 
gories:  (1)  Resource  management,  (2) 
coastal  development,  and  (3)  govern¬ 
ment  processes.  Included  therein  are  re¬ 
quirements  for  dealing  with  wetlands 
and  floodplain  management,  either  di¬ 


rectly  or  through  control  of  impacts  on 
elttier  type  of  area.  These  specific  re¬ 
quirements  have  been  added  in  response 
to  the  President’s  Executive  Orders  of 

May  25, 1977. 

Two  other  aspects  that  have  received 
Increased  attention  in  these  regulations 
are  what  constitute  acceptable  and  en¬ 
forceable  legal  authorities  for  program 
approval  purposes  (see  sections  923.40- 
923.44  of  Subpart  E)  and  what  consti¬ 
tutes  adequate  consideration  of  national 
interests  affecting  a  State’s  coastal  zone 
(see  section  923.52  of  Subpart  F).  ’The 
devised  text  and  tables  in  section  923.52 
indicate  that  adequate  consideration  of 
the  national  interest  in  planiiihg  for  and 
siting  of  facilities  which  are  more  than 
loc:al  in  nature  involves  consideration  of 
national  interests  in  resource  conserva¬ 
tion  and  preservation  as  well  as  national 
defense,  energy,  transportation  and  rec¬ 
reation  requirements. 

The  d^5nition  of  what  constitutes  ex¬ 
cluded  FVederal  lands  has  been  revised  to 
refiect  recent  guidance  from  the  Justice 
Dowrtment.  On  August  10, 1976,  the  U.S. 
Department  of  Justice  rendered  an 
op^on  concluding  that  all  Federal  lands 
were  ex(duded  frcan  the  coastal  zone  as 
result  of  section  304(1)  of  the  Act.  NOAA 
interpreted  this  opinion  as  being  limited 
to  Federal  lands  owned  by  the  United 
States,  while  other  Federal  agencies 
argued  that  the  exclusion  covered  all 
lands  owned,  leased  or  otherwise  used  by 
the  Federal  Government.  During  Federal 
interagency  review  of  section  307  regula¬ 
tions,  which  also  are  published  today 
elsewhere  in  the  Federal  Register,  the 
issue  was  resubmitted  to  the  Justice  De¬ 
partment.  NOAA  was  informally  advised 
that  the  exclusion  was  to  be  applied 
broadly  to  cover  all  lands  used  by  the 
Federal  Government.  Accordingly,  sec¬ 
tion  923.33  now  states  that  all  lands 
owned,  leased,  held  in  trust  by  the  United 
States  or  the  use  of  which  is  otherwise 
by  law  subject  solely  to  the  discretion  of 
the  Federal  Government,  its  officers  or 
agents,  are  excluded  from  a  State’s 
coastal  zone.  However,  this  section  also 
notes  that  (1)  Federal  land  actions  caus¬ 
ing  significant  offsite  effects  on  coastal 
zone  resources  are  subject  to  the  Federal 
consistency  requirements  of  sections 
307(c)  and  (d)  of  the  Act,  and  (2)  in  ex¬ 
cluding  Federal  lands  from  the  coastal 
zone  for  the  purposes  of  this  Act,  a  State 
does  not  relinquish  or  in  any  way  impair 
its  rights  or  authority  over  Federal  lands 
that  exist  outside  of  the  context  of  the 
coastal  management  program. 

New  sections  have  been  added  provid¬ 
ing  guidance  on  the  recommended  format 
for  the  document  States  submit  for  man¬ 
agement  program  review  and  approval 
(see  section  923.71  of  Subpart  H) ,  the  in¬ 
formation  States  should  include  in  their 
environmental  impact  assessments  (see 
section  923.62  of  Subpart  G),  and  the 
process  by  which  State  programs  are  re¬ 
viewed  by  NOAA,  other  Federal  agencies 
and  the  general  public  (see  section  923.72 
of  SulHNirt  H) . 

What  follows  is  a  more  detailed  discus¬ 
sion  of  changes  by  subpart: 
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SUBPAIT  A — OUfUAI. 

This  sutVAit  ccmtatns  deflnltlMis  ol 
major  terms  and  explains  the  general 
p(^y  requiremrats.  Existing  section 
923.2  contains  dellnltlons  of  **1011  w>- 
proval”  and  “preliminary  approval” 
which  have  been  droiH>ed  In  proposed  sec¬ 
tion  923.2.  Definition  of  these  terms  is 
no  longer  necessary  or  appropriate  as 
part  of  section  306  regulations  since  pre¬ 
liminary  approval,  to  which  the  definition 
of  full  approval  is  directly  related,  now  is 
covered  by  Coastal  Zone  Management 
Program  Develwment  Regulations.  (See 
15  CPR  920.40-920.43.) 

The  definition  of  the  following  terms 
has  been  added:  “relevant  Federal 
agencies”  and  “principally  affected  Fed¬ 
eral  agencies.”  These  two  terms  appear  in 
subsections  306(c)(1)  and  307(b)  of  the 
Act,  respectively.  ITiese  terms  are  defined 
in  sections  925.2(e)  and  925.3  of  the  in¬ 
terim  Federal-State  Coordination  Reg¬ 
ulations.  In  these  proposed  regulations, 
the  Council  on  Environmental  Quality 
and  the  Department  of  Justice  have  been 
dropped,  by  mutual  consent,  from  the  list 
of  relevant  Federal  agencies  that  States 
must  consult  during  program  develop¬ 
ment,  given  that  these  two  agmcies  do 
not  have  specific  missions  or  programs 
that  affect  or  could  be  affected  by  State 
coastal  zone  management  programs. 

Pn^xised  section  923.3  revises  and  ex¬ 
pands  upon  the  requirements  of  existing 
section  923.4.  In  addition  to  the  changes 
discussed  above  having  to  do  with  in¬ 
creased  emphasis  cm  policy  specificity, 
comprehensiveness,  enforceability  and 
predictability,  this  proposed  section  dif¬ 
fers  from  existing  section  923.4  in  placing 
an  equal  emphasis  on  the  subst^ce  of 
the  management  program  and  on  the 
procedures  by  which  the  substance  was 
devel(H>ed  when  the  Associate  Admin¬ 
istrator  reviews  the  program  for  approval 
purposes.  This  equal  emphasis  and  the 
requirement  for  specific  and  substantive 
policies  is  reflective  of  NOAA’s  underlying 
philosophy  of  what  implementation  of 
State  coastal  management  programs  is 
meant  to  achieve — that  programs  should 
be  specific  enough  to  materially  increase 
the  predictability  of  land  and  water  deci¬ 
sions  affecting  coastal  resources  that  are 
made  by  affected  parties  and  by  public 
ofiBclals.  They  also  should  provide  the 
citizen  of  the  State  with  a  clear  idea  of 
those  coastal  issues  which  have  been 
determined  to  be  of  statewide  concern,  as 
well  as  the  manner  in  which  the  State 
will  address  these  issues. 

Subpart  B — Uses  Subject  to 
Management 

This  subpart  replaces  existing  sections 
923.12  dealing  with  permissible  uses, 
923.17  dealing  vlth  local  regulations  and 
uses  of  regional  benefit  and  proposed 
section  923.19  dealing  with  an  energy  fa¬ 
cility  planning  process. 

The  term  permissible  uses  has  been 
dropped  because  of  the  confusion  created 
by  that  phrase.  Ihe  requirements  with 
respect  to  uses  subject  to  management 
have  been  clarified.  They  are  essentially 
two  phased:  A  State  must  (1)  Identify 
uses  or  Impacts  from  those  uses  that 


will  be  oontrcdled  by  the  management 
progxam  and  (2)  then  must  exidain  bow 
these  wes  (or  Invocts)  will  be  man¬ 
aged  (l.e..  on  the  basis  of  what  technical 
and  legal  underpinnings) .  These  require¬ 
ments  are  discussed  in  sections  923.11  and 
923.12,  respectively. 

Secti(m  923.17  of  existing  regulations 
Indicate  that,  at  a  minimum,  facilities 
in  which  there  is  a  national  Interest  in 
their  planning  or  siting  must  be  consid¬ 
ered  as  uses  of  regional  benefit.  The  pro¬ 
posed  section  923.13  makes  this  optional 
and  provides  that  uses  of  regional  bene¬ 
fit  need  be  defined  only  in  terms  of  uses 
contained  in  areawide  plans  adopted  by 
agencies  designated  pursuant  to  section 
204  of  the  Demonstration  Cities  and  Met¬ 
ropolitan  Development  Act  of  1966.  A  re¬ 
view  d  l^islative  history  and  recognition 
of  the  fact  that  the  Act  Its^f  addresses 
consideration  of  national  Interests  in 
some  types  of  facilities  (in  subsection 
306(c)  (8)  of  the  Act)  separate  from  re¬ 
quirements  related  to  uses  of  regional 
benefit  (in  siibsectlon  306(e)  (2) )  leads 
NOAA  to  conclude  that  uses  of  regional 
b^efit  need  not  be  defined  as  synony¬ 
mous  with  facilities  in  which  there  may 
be  a  national  Interest  in  their  planning 
or  siting. 

Proposed  section  923.14  dealing  with 
energy  facility  planning  adopts  the  lan¬ 
guage  of  proF>06ed  section  923.19  (pub¬ 
lished  December  30,  1976)  with  the  ad¬ 
dition  and  expansion  of  the  commentary 
of  15  CPR  920.18(b)  (1)  which  now  ap¬ 
pears  as  section  923.14(c).  The  piuipose 
of  this  addition  is  to  make  clear  the  in¬ 
tent  of  this  requirement  given  that  the 
particular  subsection  of  the  Act — 305(b) 
(8) — to. which  this  section  relates  has 
been  the  subject  of  much  discussion  and 
misunderstanding.  The  intent  of  this  re¬ 
quirement  is  to  develop  a  clearly  artic¬ 
ulate  process  for  dealing  with  energy 
facilities  which  may  locate  in  or  affect 
a  State’s  coastal  zone.  The  minimum  re¬ 
quirement  is  that  States  develop  a  proc¬ 
ess  for  anticipating  and  managing  energy 
facility  impacts  in  the  coastal  zone.  As  a 
result  of  developing  this  required  plan¬ 
ning  process.  States  should  be  able  to 
specify  the  locational  conditions  that 
W'ould  either  lead  to  or  constrain  the  sit¬ 
ing  of  particular  energy  facilities  in  a 
States  coastal  zone. 

When  this  section  was  published  as 
proposed  section  923.19  (on  December  30, 
•  1976),  a  number  of  comments  were  re¬ 
ceived  to  the  effect  that  the  required 
planning  elements  were  inadequate  and/ 
or  inappropriate.  NOAA  regards  these  as 
comments  beyond  the  scope  of  these  reg¬ 
ulations  as  the  planning  requirements 
are  addressed  as  part  of  the  section  305 
Piogram  Development  Regulations  (15 
CFR  Part  920).  As  such,  these  require¬ 
ments  were  subject  to  public  review  and 
comment  (Federal  Register,  Decem¬ 
ber  6,  1976)  and  the  comments  referred 
to  above  were  addre-ssed  in  the  preamble 
to  the  revised,  final  Program  Develop¬ 
ment  Regulations,  published  in  the  Fed¬ 
eral  Register  on  April  29,  1977. 

Subpabt  C — Special  Management  Areas 

This  subpart  replaces  existing  sections 
923.13  dealing  with  areas  of  particular 


concern.  923.14  dealing  with  gwdelines 
on  priorities,  and  923.16  dealing  with 
area  designajtkm  for  preservation  and 
restoration,  published  January  9,  1975. 
This  subpart  also  replaces  propos^  sec¬ 
tions  923.18  dealing  with  shorefront 
access  planning  and  923.20  dealing  with 
shoreline  erosion/mitigation  planning, 
published  on  December  30,  1976.  This 
subpart  also  adds  a  new  section  923.23 
containing  optional  procedures  for 
designating  additional  areas  of  particu¬ 
lar  concern  beyond  those  required  by 
subsection  305(b)(3)  of  the  Act. 

Together  proposed  sections  923.21  and 
923.23  envision  three  categories  of  areas 
of  particular  concern,  one  of  which  is  re¬ 
quired;  the  other  two  are  optional.  The 
required  designation,  discussed  in  section 

923.21,  is  for  geographic  areas,  either 
generic  or  site  specific,  that  require  ad¬ 
ditional  management  beyond  the  gen¬ 
eral  management  controls  provided  in 
the  management  program  and  for  which 
these  additional  management  techniques 
are  in  place  and  ready  to  be  implemented 
at  the  time  of  program  iqjproval.  The 
second  category  of  designation  is  op¬ 
tional  and  is  discussed  in  section  923.23. 
This  designation  is  of  areas  that  the 
State  recognizes  require  additional  man¬ 
agement  but  the  nature  of  management 
and  appropriate  techniques  will  be  devel- 
<«)ed  after  program  aimroval.  The  third 
category  is  delevolpment  of  a  procedure 
for  designating  areas  of  particular  con¬ 
cern  in  the  future  after  program  ap¬ 
proval.  (See  section  923.23.)  Included  in 
this  third  category  is  the  procedure  for 
designating  areas  for  preservation  and 
restoration  called  for  in  subsection 
306(c)  (9)  of  the  Act.  (See  also  section 
923.24.)  The  reason  for  adding  these  op¬ 
tional  procedures  is  a  recognition  of  the 
ongoing  nature  of  the  coastal  manage¬ 
ment  process  and  the  need  to  allow 
States  to  build  into  their  management 
programs  a  process  for  responding  in  a 
responsible  and  timely  manner  to  future 
management  requirements. 

Existing  section  923.14  dealing  with 
guidelines  on  pricxities  of  uses,  which  is 
replaced  herein  with  proposed  section 

923.22,  is  ambiguous  as  to  whether  such 
guidelines  must  be  developed  for  the 
whole  coastal  zime  or  only  for  geographic 
areas  of  particular  concern.  In  a  thres¬ 
hold  guidance  paper  issued  by  OCZM 
subsequent  to  the  existing  regulations, 
OCZM  interpreted  the  existing  require¬ 
ment  to  apply  throughout  the  coastal 
zone.  However,  these  proposed  regula¬ 
tions  now  indicate  that  the  requirement 
to  develop  guidelines  on  priorities  of 
uses,  including  uses  of  lowest  priority, 
need  apply  only  to  areas  of  particular 
concern.  This  more  limited  interpreta¬ 
tion  of  the  requirement  appears  appro¬ 
priate  for  two  reasons.  For  one,  while 
the  language  of  subsection  305  (b)(5) 
of  the  Act — from  which  this  requirement 
is  drawn — is  somewhat  ambiguous,  it 
does  refer  to  “particular  areas”  which 
can  be  read  as  being  synonsunous  with 
the  “areas  of  particular  concern”  re¬ 
ferred  to  in  subsection  305(b)  (3)  of  the 
Act.  Secondly,  part  of  the  purpose  of 
the  existing  requirement — to  establish 
Statewide  priorities  for  the  coastal  zone 
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generally — will  now  be  accomplished  by 
proposed  section  923.3  which  calls  for 
the  articulation  of  Statewide  coastal 
zone  policies. 

Proposed  sections  923.25  and  923.26 
dealing  with  shorefront  planning  and 
erosion  planning,  respectively,  adopt  the 
language  of  proposed  sections  923.18  and 
923.20,  published  on  December  30,  1976 
with  the  minor  change  of  title  for  pro¬ 
posed  section  023.25  from  shorefront 
access  planning  to  shorefront  access  and 
preservation  planning.  This  proposed 
title  is  a  more  accurate  reflection  of  the 
requirements  of  that  section. 

Comments  received  on  these  tw'o  sec¬ 
tions,  as  proposed  in  the  Federal  Regis¬ 
ter  of  December  30, 1976,  with  respect  to 
the  inadequacy  of  the  planning  require¬ 
ments  are  beyond  the  scope  of  these 
regulations.  Such  comments  were  re¬ 
viewed  in  connection  with  proposed 
amendments  to  the  Program  Develop¬ 
ment  Regulations  (Federal  Register, 
December  6,  1976).  NOAA’s  response  to 
these  comments  is  contained  in  the  pre¬ 
amble  to  final  Program  Development 
Regulations,  published  April  29, 1977. 

Subpart  D — ^Boundaries 

This  subpart  replaces  existing  section 
923.11.  The  discussion  of  boundary  re¬ 
quirements  has  been  placed  later  in  these 
proposed  regulations  than  in  the  existing 
regulations  as  a  reflection  of  the  fact  that 
the  management  boundary  is  a  function, 
in  large  measure,  of  the  uses  and  areas 
determined  pursuant  to  Subparts  B  and 
C.  Further,  the  delineation  of  the  man¬ 
agement  boundary  takes  on  significance 
only  when  the  types  of  resources,  uses 
and  areas  to  be  managed  and  the  nature 
of  their  managwnent  have  been  deter¬ 
mined,  at  least  preliminarily. 

Readers  are  referred  to  the  discussion 
in  Major  Changes,  above,  of  the  changes 
made  to  exclude  Federal  lands  in  section 
923.33  and  the  reasons  therefor. 

Subpart  E — Authorities  and 
Organization 

This  subpart  replaces  and  expands 
considerably  existing  Subpart  C.  The  re¬ 
quirements  of  this  pr<«)osed  subpart  have 
been  subjected  to  extensive  comment 
and  questioning  over  the  past  several 
years.  It  is  in  response  to  these  questions 
and  comments  that  NOAA  has  expanded 
so  substantially  the  discussions  herein. 
Considerable  attention  is  devoted  to  ex¬ 
plaining  what  constitutes  enforceable 
authorities  and  options  available  under 
the  control  techniques  provided  pursuant 
to  subsection  306(e)  (1)  of  the  Act.  (See 
section  923.42.) 

Section  923.43  discusses  acceptable 
means  for  assuring  that  local  regulations 
will  not  unreasonably  restrict  or  exclude 
uses  or  regional  benefit  (defined  pur¬ 
suant  to  section  923.13) .  While  one  obvi¬ 
ous  means  for  providing  such  assurance 
is  a  State  override  with  respect  to  such 
uses,  it  is  not  the  only  acceptable  means 
of  providing  such  assurance,  nor  is  it 
necessarily  the  most  desirable. 

The  requirements  in  pr(«x)sed  section 
923.44  for  incorporation  of  air  and  water 
pollution  control  requirements  pursuant 


to  the  Clean  Air  Act,  as  amended  and 
the  Federal  Water  PoUution  CMitrol  Act, 
as  amended  are  basically  the  same  as 
those  in  the  existing,  equivalent  section 
923.44.  Additicmal  cmnmaitary  has  been 
provided  in  the  proposed  section  to  pro¬ 
vide  a  clearer  understanding  of  what 
constitute  requirements  under  those  two 
Acts. 

Sections  923.45-923.47  of  these  pro¬ 
posed  regulations  deal  with  organiza¬ 
tional  requirements  of  the  Act  pursuant 
to  subsections  305(b)(6),  306(c)(5)  and 
306(c)(6).  The  requirwnents  of  pro¬ 
posed  section  923.45  regarding  a  descrip¬ 
tion  of  how  a  State  is  organized  to  im¬ 
plement  its  management  program  is 
basically  the  same  as  the  requirement  in 
existing  section  923.22.  Reference  in  the 
existing  section  to  gubernatorial  certifi¬ 
cation  of  the  establishment  of  the 
necessary  organizational  structure  now 
appears  in  proposed  section  923.47  which 
covers  all  documentation  requirements 
that  should  appear  in  the  Governor’s 
transmittal  accompanying  the  program 
submission.  The  discussion  of  the  respon¬ 
sibilities  of  the  State  agency  designated 
pursuant  to  subsection  306(c)  (5)  that 
appears  in  existing  section  923.22  has 
been  transferred  to  proposed  section 
923.46.  Included  in  this  proposed  section, 
as  part  of  the  designate  State  agency’s 
responsibilities,  is  the  administrative 
capability  to  monitor  and  evaluate  the 
effectiveness  of  the  State  and  those  given 
responsibilities  under  the  management 
program  to  achieve  management  pro¬ 
gram  (rfojectives,  including  monitoring  of 
adherence  to  the  program  policies. 

Subpart  F — Coordination,  Public 

Involvement  and  National  Interests 

This  subpart  replaces  existing  sections 
923.15,  923.30-923.32,  and  923.40  and 
923.41  of  final  regulations  published 
January  9,  1975,  dealing  with  considera¬ 
tion  of  national  interests,  participation 
by  relevant  entities,  consultation  and  co¬ 
ordination  with  other  planning,  and  pub¬ 
lic  hearings.  This  subpart  also  replaces 
sections  925.1-925.4  and  925.6  of  existing 
interim  regulations  published  February 
28,  1975,  dealing  with  Federal  consulta¬ 
tion  and  mediation  during  program  de¬ 
velopment. 

Proposed  section  923.51  replaces  exist¬ 
ing  section  925.4  (published  as  Interim 
Regulations  on  February  28,  1975)  and 
deals  with  Federal  consultation  require¬ 
ments  pursuant  to  subsections  306(a) 
(1)  and  307(b)  of  the  Act.  Basically  this 
section  adopts  the  thrust  of  the  exist¬ 
ing  section  with  the  following  additional 
emphases: 

(1)  that  Federal  agency  involvement 
begin  early  in  program  development  and 
that  it  continue  throughout  the  develop¬ 
ment  process; 

(2)  that  States  have  a  responsibility 
to  evaluate  and  accommodate,  to  the  ex¬ 
tent  practicable,  valid  Federal  agency 
views. 

This  proposed  section  now  also  dis¬ 
cusses  the  Associate  Administrator’s  re¬ 
sponsibilities  for  considering  Federal 
agency  views  prior  to  program  approval. 


After  publicaticm  of  Interim  Federal- 
State  Coordination  Regulations  on 
P^niary  28,  1975,  NOAA  received 

a  number  of  comments  on  section  925.4. 
These  comments  and  NOAA’s  responses 
are  noted  below: 

(1)  One  commentator  recommended 
that  there  be  an  explicit  requirement  for 
States  to  consider  Federal  agency  views 
of  the  national  interests  as  part  of  the 
consultation  procedure.  NOAA  RE¬ 
SPONSE:  NOAA  has  accepted  this  rec¬ 
ommendation  in  modified  form.  Pro¬ 
posed  section  923.51(a)(4)  requires 
States  to  evaluate  Federal  comments  re¬ 
ceived  during  the  program  development 
process  and,  where  appropriate,  to  ac¬ 
commodate  the  substance  of  relevant 
comments  in  the  management  program. 
Relatedly  section  923.51(f)(2)  encour¬ 
ages  Federal  agencies  to  provide  States 
with  their  interpretations  of  various  na¬ 
tional  interests.  Additionally,  proposed 
section  923.52 (D  lists  Federal  agency 
statements  regarding  national  interests 
as  one  source  for  deriving  national  Inter¬ 
ests  to  be  considered  during  program  de¬ 
velopment  and  implementation. 

(2)  One  commentator  recommended 
that  NOAA  reference,  as  part  of  the  co¬ 
ordination  requirements,  the  HUD- 
(XJZM  Interagency  Agreement  dealing 
with  the  interrelationship  of  the  plan¬ 
ning  requirements  of  both  agencies. 
NOAA  response:  Reference  to  this  agree¬ 
ment,  as  well  as  other  relevant  inter¬ 
agency  agreements,  can  be  found  in  pro¬ 
posed  section  923.56(c)  dealing  with  plan 
coordination. 

As  indicated  in  the  discussion  of  major 
changes  above,  the  proposed  section  923.- 
52,  which  replaces  existing  section  923.15 
and  deals  with  consideration  of  the  na¬ 
tional  interests  called  for  in  subsection 
306(c)  (8)  of  the  Act,  has  been  revised 
substantially.  This  revision  is  necessary 
and  appropriate  given  the  increased  at¬ 
tention  this  subsection  of  the  Act  has  re¬ 
ceived  during  public  and  Federal  agency 
reviews  of  State  programs  recently  ap¬ 
proved  or  presently  going  through  the 
approval  process.  This  revisiwi  also  is 
necessary  and  appropriate  given  the  ap¬ 
parent  confusiCHi  and  differences  of  in¬ 
terpretation  as  to  the  requirements  of 
existing  section  923.15.  Proposed  section 
923.52  recognizes  that  the  national  in¬ 
terest  in  the  planning  and  siting  of  facil¬ 
ities  that  are  more  than  local  in  nature, 
including  energy  facilities,  is  a  function 
of  consideration  of  the  national  need  for 
those  facilities  in  a  State’s  coastal  zone, 
siting  requirements  (including  coastal 
dependency)  of  those  facilities,  and  re¬ 
source  capability  and  conservation  re¬ 
quirements.  In  effect  then,  adequate 
consideration  of  the  national  interest  in 
facility  siting  involves  a  weighing  of 
these  varying  and  sometimes  conflicting 
considerations.  Accordingly  the  table 
in  existing  section  923.15  has  been  re¬ 
placed  in  proposed  section  923.52  with 
two  tables  that  reflect  both  facility  and 
resource  considerations  involved  in  de¬ 
termining  the  national  interest  in  these 
facilities.  In  addition,  the  requirements 
with  resi>ect  to  subsecticm  306(c)(8)  of 
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Uie  Act  have  be«a  clarified  and  now  re¬ 
quire  oi  States  that  they: 

(1)  describe  national  interests  c(»sld- 
ered  during  program  development  and 
the  sources  thereof; 

(2)  Indicate  how  competing  national 
interests  have  been  weighed  and  the  re¬ 
flection  of  this  in  the  managemoit  pro¬ 
gram,  and 

(3)  describe  a  process  for  continued 
consideration  of  national  interests  dur¬ 
ing  program  Implementation. 

In  addition,  because  subsection  306 

(c)  (8)  was  amended  in  1976  to  Include 
specific  mention  of  enerey  facilities,  pro¬ 
posed  section  923.52(b)  Includes  addi¬ 
tional  requirements  for  consideration  of 
the  naticmal  interest  in  energy  facili¬ 
ties  beyond  those  in  section  923.52(a) . 

Proposed  section  923.53  is  new  and  re¬ 
quires  States  to  include  discussion  of  the 
Federal  consistency  procedures  they  will 
use  to  implement  subsections  307  (c)  and 

(d)  of  the  Act  after  program  approval. 
The  addition  of  this  requirement  is  in 
respcmse  to  Federal  agency  requests  that 
the  State  management  programs  Include 
a  discussion  of  the  Federal  consistency 
procedures  in  the  management  program 
document.  The  details  mi  the  consistency 
requirements  pursuant  to  subsections 
307  (c)  and  (d)  and  the  mediation  provi¬ 
sions  pursuant  to  subsection  307(h)  af¬ 
ter  program  approval  are  being  published 
elsewhere  In  the  Fepersi.  Register  as 
proposed  in  15  CFR  Part  930. 

Prmiosed  section  923.54  incorporates 
and  somewhat  revises  existing  section 
925.6  which  deals  with  mediation  of  se¬ 
rious  Federal-State  disagreements  dur- 
Ing  program  development  or  preliminaxy 
i^proval  status  (authmized  imder  sub¬ 
section  305(d)  of  the  Act).  Mediation  of 
serious  disagreements  after  program  ap¬ 
proval  is  dealt  with  as  part  of  the  Federal 
Consistency  Regulations  (15  CFR  Part 
930) .  Following  is  a  list  of  comments  re¬ 
ceived  on  section  925.6  when  it  was  pub¬ 
lished  as  part  of  interim  regulations  on 
Feburary  28,  1975  and  NOAA  respcmses: 

(1)  Several  reviewers  objected  to  the 
designation  of  the  Office  of  Management 
and  Budget  (OMB)  as  the  agency  which 
would  cooperate  with  the  Secretary  in 
mediating  serious  disagreements.  One 
reviewer  suggested  that  the  Council  on 
Environmental  Quality  be  designated  to 
mediate  disagreements  regarding  envi¬ 
ronmental  Issues.  Another  reviewer  sug¬ 
gested  that  the  Energy  Resources  Coim- 
cll  mediate  energy  related  disputes.  Yet 
another  reviewer  recommended  that  the 
National  Security  Coimcil  handle  na¬ 
tional  security  disagreements. 

NOAA  Response:  The  term  “OMB"  has 
been  replaced  with  the  term  “Executive 
Office  of  the  President”  to  permit  the 
Executive  Office  greater  flexibility  in 
designating  the  entity  within  that  Office 
which  will  participate  with  the  Secretary 
of  Commerce  in  seeking  to  mediate  se¬ 
rious  disagreements. 

(2)  A  number  of  reviewers  objected 
to  the  ciunbersome  nature  of  the  media¬ 
tion  process.  In  response  to  these  com¬ 
ments,  significant  changes  have  been 
made.  Hie  reasons  for  these  changes  are 
contained  In  the  preamble  to  the  pro¬ 


posed  Federal  Ccmsistency  Regulations 
published  elsewhere  in  today’s  Federal 
Register. 

In  addition.  NOAA  has  determined 
that  mediation  efforts  should  be  the  re¬ 
sponsibility  of  the  Secretary  and  not 
the  Associate  Administrator  as  indicated 
in  existing  sectlcm  925.6.  It  was  decided 
that  the  Office  of  the  Secretary,  which  is 
responsible  for  administering  the  media¬ 
tion  and  appeals  system  after  program 
approval,  should  similarly  take  the  lead 
in  mediation  efforts  during  program  ap¬ 
proval.  Proposed  section  923.54  reflects 
this  position. 

Proposed  section  923.55  dealing  with 
opportimities  for  full  participation  by 
governmental  entities,  interest  groups 
and  the  general  public  replaces  existing 
section  923.31  dealing  with  the  same  sub¬ 
ject  matter.  The  proposed  section  has 
beoi  expkanded  to  incorporate  some  rec¬ 
ommendations  from  an  OCZM  threshold 
paper  on  alternative  public  involvement 
techniques. 

Proposed  section  923.56  dealing  with 
plan  coordination  incorporates  and 
slightly  revises  for  the  purpose  of  clarifi¬ 
cation  the  requirements  of  existing  sec¬ 
tion  923.32.  Continuing  consultation  re¬ 
quirements  after  program  approval 
which  are  addressed  in  existing  section 
923.32  XM>w  are  addressed  in  proposed 
section  923.57. 

Proposed  section  923.57  incorporates 
the  continuing  consultation  require¬ 
ments  of  existing  section  923.32  as  well 
as  the  specific  State-local  continuing 
consultation  requirements  of  proposed 
section  923.42  (published  December  30, 
1976). 

In  response  to  comments  on  proposed 
section  923.42,  NO.AA  has  made  the  fol¬ 
lowing  changes : 

(1)  One  commentator  si^gested  that 
"management  program  decision"  subject 
to  the  specific  State-local  consultation 
mechanism  should  be  limited  to  those 
which  are  discretionary  on  the  part  of  a 
State  agency  and  should  not  include 
those  decisions  which  are  statutorily 
mandated.  NOAA  response:  NOAA  has 
accepted  this  suggestion  and  has  revised 
the  definition  of  “management  program 
decision”  in  proposed  section  923.57(c) 
(2)  accordingly. 

(2)  One  commentator  objected  to  the 
definition  of  “conflict"  with  a  local  zon¬ 
ing  ordinance  because  the  definition 
leaves  the  determination  of  conflict  up 
to  the  local  government.  NOAA  re¬ 
sponse:  The  commentator’s  observation 
is  correct.  NOAA’s  rationale  for  so  doing 
is  in  response  to  comments  by  a  large 
number  of  coastal  States  (on  a  draft  that 
preceded  the  December  30, 1976  proposed 
regulations)  that  to  do  otherwise  would 
create  enormous  and  vmdesirable  bur¬ 
dens  on  the  State  agencies.  Accordingly, 
no  change  has  been  made  to  proposed 
section  923.57(c)(3). 

(3)  Two  comments  were  received  on 
the  definition  of  “local  zoning  ordinance, 
.decision  or  other  action.”  One  commen¬ 
tator  suggested  the  types  of  actions  con¬ 
sidered  to  fall  within  the  definition 
should  be  further  restricted;  the  other 
commentator  recommended  that  the  list 


of  actions  should  be  expanded.  NOAA 
response:  NOAA  has  not  changed  the 
definition  in  pr(q;>osed  section  923.57(c) 

(4) .  NOAA  feels  that  the  type  of  actions 
defined  therein  encompass  major  local 
zoning  actions  without  placing  an  un¬ 
warranted  requirement  on  either  State 
or  local  governments. 

(4)  One  commentator  suggested  that 
a  “waiver”  of  a  right  by  a  local  govern¬ 
ment  to  comment  should  be  effected 
when  there  is  a  public  statement  by  the 
appropriate  local  government  official 
that  the  local  government  waives  its 
right  to  comment  or  concurs  with  the 
State  management  program  decision  or 
that  the  local  government  intends  to 
take  a  contradictory  action  thereby 
waiving  its  right  to  comment.  NOAA  re¬ 
sponse:  NOAA  has  accepted  the  recom¬ 
mendation  and  has  rewritten  section 
923.57(c)(6)  accordingly.  NOAA  also 
has  rewTitten  this  section  to  Indicate 
that,  in  addition  to  a  written  or  oral 
waiver,  a  waiver  of  right  to  comment 
can  occur  when  the  local  government 
takes  an  action  that  conflicts  or  inter¬ 
feres  with  the  State  management  pro¬ 
gram  decision. 

(5)  One  commentator  suggested  that 
it  be  clarified  whether  the  State  man¬ 
agement  agency  or  the  local  government 
has  the  ultimate  administrative  author¬ 
ity  to  resolve  conflicts.  NOAA  response: 
NOAA  has  added  language  to  proposed 
section  923.57(f)  to  indicate  that  the 
State  management  agency  has  the  ulti¬ 
mate  administralve  authority  to  resolve 
conflicts.  This  is  in  keeping  with  one  of 
the  basic  purposes  of  the  Act  which  is  to 
encourage  States  to  exercise  effectively 
their  responsibilities  to  achieve  wise  use 
of  land  and  water  resources  in  the 
coastal  zone. 

(6)  One  commentator  objected,  as  too 
time-consuming,  to  the  requirement  that 
the  State  management  agency  Inform 
the  affected  local  government  In  writing 
of  the  outcome  of  State  consideration  of 
local  government  comments.  NOAA  re¬ 
sponse:  NOAA  does  not  feel  it  unreason¬ 
able  to  require  a  written  outcome  of  the 
State’s  consideration  of  local  comments. 
This  written  outcome  does  not  have  to 
be  in  the  form  of  a  specific  letter  to  the 
affected  local  government  but  may  take 
the  form,  of  notice  in  an  agency  news¬ 
letter  or  other  public  notice  that  nor¬ 
mally  would  be  seen  by  the  affected  local 
government.  Accordingly,  section  923.57 
(f )  (2)  has  not  been  changed. 

Proposed  section  923.58  dealing  with 
public  hearing  requirements  replaces 
existing  section  923.41.  The  language  of 
15  (TFR  920.31  has  been  adopted  because 
of  its  greater  clarity  and  specificity.  In 
response  to  questions,  section  923.58  in¬ 
dicates  that  the  public  hearing  required 
on  the  managemoit  program  need  not  be 
on  the  document  itself  submitted  to  the 
Associate  Administrator  but  must  cover 
all  aspects  contained  in  the  document. 

SuBPART  G — ^Miscellaneous 

Proposed  section  923.61  deals  with  re¬ 
quirements  for  segment  management 
programs  and  Incorporates  the  require¬ 
ments  of  existing  section  923.43  as 
amended  on  November  2, 1976. 
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Proposed  section  923.62  is  new  and 
provides  guidance  on  what  items  should 
be  discussed  in  the  environmental  impact 
assessment  which  is  part  of  the  State’s 
program  submission.  This  addition  has 
been  made  in  response  to  repeated  re¬ 
quests  from  States  for  guidance  on  this 
matter.  The  information  in  section  923.62 
is  based  on  an  OCZM  guidance  memo  is- 
.<ued  August  1976. 

Subpart  H — Review/Approval 
Procedures 

Proposed  section  923.71  is  new  and 
provides  a  recommended  format  for  pro¬ 
gram  submissions.  Again  this  guidance 
has  been  added  in  response  to  numerous 
requests  from  coastal  States  over  the 
past  few  years.  The  recommended  for¬ 
mat  is  not  mandatory.  States  may  use  a 
different  format  as  long  as  it  is  discussed 
with  and  approved  by  OCZM. 

In  response  to  a  comment  on  the  In¬ 
terim  Federal-State  Coordination  Regu¬ 
lations  issued  February  2,  1975  that  a 
State’s  management  program  should  in¬ 
clude  specific  Federal  agency  comments, 
propos^  section  923.71(c)  (4)  (v)  indi¬ 
cates  that  a  siunmary  of  such  comments 
should  go  into  the  body  of  the  manage¬ 
ment  program  but  copies  of  specific 
agency  comment  should  be  reserved  for 
an  appendix  to  the  program  document. 
It  Is  optional  on  the  part  of  the  State 
whether  specific  comments  are  included 
in  an  appendix. 

Proposed  section  923.72  dealing  with 
review/approval  procedures  replaces  ex¬ 
isting  section  925.5  of  interim  regula¬ 
tions  issued  February  2,  1975.  Revisions 
have  been  made  to  reflect  more  accurate¬ 
ly  the  process  by  which  the  Associate  Ad¬ 
ministrator  decides  whether  to  grant  full 
approval  to  a  State  submission. 

When  section  925.5  was  issued  as  part 
of  interim  regulations,  the  following 
comments  w^ere  received; 

(1)  One  reviewer  argued  that  an  envi¬ 
ronmental  impact  statement  was  not  re¬ 
quired  prior  to  approval  of  a  manage¬ 
ment  program.  NOAA  response;  NOAA 
has  determined  that  the  National  Envi¬ 
ronmental  Policy  Act  (NEPA)  requires 
development  of  a  statement  prior  to  ap¬ 
proval  of  a  management  program  for  a 
coastal  State’s  entire  coastline.  Accord¬ 
ingly  this  requirement  is  reflected  in  the 
process  described  in  section  923.72.  In 
the  case  of  segmented  management  pro¬ 
grams,  NOAA  has  determined  that  there 
may  be  instances  where  approval  of  the 
segment  program  will  not  have  substan¬ 
tial  envimomental  impacts.  This  situa¬ 
tion  is  covered  in  proposed  section  923.73 
(a)(3). 

(2)  Another  commentator  recom¬ 
mended  that,  if  a  management  program 
submitted  for  final  approval  included 
changes  from  the  program  as  initially 
submitted,  or  contained  new  informa¬ 
tion,  then  any  existing  final  environmen¬ 
tal  impact  statement  should  be  circulat¬ 
ed  for  review  and  comment  as  a  draft 
environmental  impact  statement.  NOAA 
response:  NOAA’s  procedures  are  in  ac¬ 
cordance  with  the  Council  on  Environ¬ 
mental  Quality’s  (CEQ)  guidelines  which 
specifically  envison  the  option  of  an 


agency  supplementing  cm:  amoiding  “a 
draft  or  final  oivlronmental  state¬ 
ment,  *  *  *  when  substantial  changes 
are  made  *  *  *  or  significant  new  infor¬ 
mation  becomes  available  •  •  • »»  (40 
CFR  1500.11(b)). 

(3)  One  reviewer  objected  to  the  fact 
that  the  environmental  impact  state¬ 
ment  process  does  not  require  a  public 
hearing  be  held.  NOAA  resp>onse:  While 
a  public  hearing  is  not  required  by  NEPA, 
CEQ’s  guidelines  encourage  such  hearing 
be  held  when  a  decision  relates  to  a  large 
scale  program  or  project,  or  may  be  con¬ 
troversial.  The  Ass(X5iate  Administrator 
regards  the  decision  to  approve  a  State 
management  program  of  sufficient  scale 
and  controversy  to  warrant  a  public 
hearing  before  making  a  final  decision. 
Accordingly  no  change  has  been  made. 

Finally,  the  Associate  Administrator 
has  decided  it  is  not  necessary  to  publish 
notices  of  approval  or  disapproval  of 
management  programs  in  the  Federal 
Register.  Notice  of  the  availability  of 
draft  and  final  environmental  impact 
statements,  however,  will  be  publl^ed 
in  the  Federal  Register.  The  findings  of 
the  Associate  Administrator,  in  the  event 
of  approval,  will  be  available  uix>n  re¬ 
quest  and  will  be  sent  as  a  matter  of 
course  to  relevant  Federal  agencies.  Sec¬ 
tion  923.72  reflects  these  statements. 

Proposed  section  923.73  entitled  mis¬ 
cellaneous  is  new  and  deals  with  factors 
that  may  shorten  the  review  timeliness 
discussed  in  section  923.72.  Section  923.73 
also  indicates  the  procedures  the  Asso¬ 
ciate  Administrator  will  follow  in  review¬ 
ing  proposed  amendments  to  a  State’s 
approved  management  program. 

Subpart  I  —  Applications  for 
Administrative  Grants 

Proposed  Subpart  I  incorporates  exist¬ 
ing  Subpart  F  dealing  with  the  same 
subject  matter.  The  following  minor 
changes  have  been  made: 

(1)  Where  the  Preapplication  for  Fed¬ 
eral  Assistance,  Form  SF-424,  was  re¬ 
quired  for  the  initial  administrative 
grant,  proposed  section  923.86(a)  now 
makes  its  use  optional. 

(2)  Proposed  section  923.83  dealing 
with  allocation  of  portions  of  a  State’s 
grant  to  other  entities  has  been  revised 
to  note  restrictions  on  pass-throughs  to 
local  governments  if  a  State  is  relying 
primarily  on  the  direct  State  control 
technique  provided  for  in  subsection  306 
(e)(1)(B)  of  the  Act.  This  section  also 
has  been  revised  to  indicate  the  condi¬ 
tions  under  which  tribal  governments 
may  be  allocated  a  portion  of  a  State’s 
administrative  grant. 

(3)  Proposed  section  923.85  dealing 
with  eligible  costs  has  been  expanded  to 
note  that  equipment  purchases  of  more 
than  five  hundred  dollars  per  item  re¬ 
quire  NOAA  approval  prior  to  purchase 
and  the  basis  on  which  such  approvals 
w’ill  be  made. 

Subpart  J — Review  of  Approved 
Management  Programs 

This  proposed  subpart  Incorporates  in 
somewhat  revised  form  proposed  Subpart 
G  issued  December  30,  1976.  Following 


is  a  summary  of  comments  received  on 
the  December  30  proposed  Subpart  G  and 
NOAA’s  re6p<Hases : 

(1)  Chie  commentator  suggested  as¬ 
sessment  of  a  State’s  performance  should 
not  be  in  terms  of  “adhering  to  the  goals. 
Objectives  and  policies  contained  in  the 
management  program”  but  rather  in 
terms  of  a  State’s  achieving  goals  and  ob¬ 
jectives  in  addition  to  adhering  to  the 
program  policies.  NOAA  response:  NOAA 
has  accepted  the  recommended  language 
change  and  has  revised  section  923.91  ib) 
(1)  accordingly. 

(2)  One  commentator  objected  to  ref¬ 
erence  to  public  interest  groups  in  the 
section  dealing  with  entities  the  Associ¬ 
ate  Administrator  may  consult  in  assess¬ 
ing  State  performance.  This  commen¬ 
tator  noted  that  private  Interest  groups, 
including  representatives  of  industrial 
or  development  associations,  should  not 
be  excluded  aibltrarlly  as  a  potential 
evoluation  source.  NOAA  response : 
NOAA  concurs  with  the  commentator’s 
point  and  has  deleted  the  word  “public” 
from  section  923.91  (b)  (4)  (Iv) . 

(3)  Finally  one  commentator  objected 
in  general  to  the  proposed  performance 
review  criteria  as  being  too  vague  and 
not  providing  enough  specific  criteria 
More  specifically  this  ciMiunentator  ob¬ 
jected  to  the  levd  of  reporting  detail  be¬ 
ing  left  to  consultation  between  the  As¬ 
sociate  Administrator  and  the  State 
NOAA  response:  While  It  is  difficult  to 
know  with  any  certainty  in  advanced  of 
implementing  the  procedures  contained 
In  section  923.91  whether  the  procedures 
and  criteria  contained  therein  are  too 
vague,  NOAA  does  feel  that  the  proposed 
regulations  provide  a  reasonable  and 
sufficiently  clear  basis  on  which  to  assess 
performance  of  approved  management 
programs.  As  more  State  programs  are 
approved,  NOAA  will  grain  more  experi¬ 
ence  with  performance  reviews.  If  this 
experience  indicates  the  proposed  regu¬ 
lations  are  inadequate  to  serve  their  in¬ 
tended  purpose,  it  would  be  ar>propriate, 
at  that  point  in  time,  to  amend  the  pro¬ 
posed  criteria  and  procedures.  Accord¬ 
ingly  no  major  changes  have  been  made 
to  section  923.91. 

Proposed  section  923.92  incorporates 
proposed  section  923.72  incorporates 
proposed  section  923.72  (published  De¬ 
cember  30,  1976)  dealing  with  amend¬ 
ments  or  modifications  to  approved 
management  programs.  In  response  to 
comments  that  the  specific  procedures 
to  be  followed  in  requesting  an  amend- 
mend  were  not  clearly  described,  section 
923.92(c)  has  been  added.  In  response 
to  yet  other  comments  that  the  state¬ 
ment  that  “Federal  consistency  *  *  • 
shall  not  apply  to  those  parts  of  a  State's 
coastal  management  program  that  are 
proposed  for  amendment  •  *  •”  was 
unclear,  section  923.92(d)  has  been  re¬ 
vised  to  indicate  that  imless  and  imtil 
an  amendment  to  a  management  pro¬ 
gram  is  approved  by  the  Associate  Ad¬ 
ministrator,  the  Federal  consistency 
provisions  attach  to  all  aspects  of  a 
State’s  management  program,  even 
those  being  proposed  for  amendment. 
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Proposed  section  923.93  dealing  with 
refinements  to  approved  management 
programs  incorporates  proposed  section 
923.73  published  December  30, 1976.  Tliis 
section  has  been  expanded  to  Include 
the  procedures  Stat^  shall  follow  In 
making  program  refinements.  These 
procedures  are  In  section  923.92(c)  and 
have  been  added  hi  response  to  requests 
from  commentators  on  the  December 
Proposed  Regulations. 

Proposed  section  923.94  Incorporates 
proposed  section  923.74  (published  De¬ 
cember  30,  1976)  dealing  with  termina¬ 
tion  and  withdrawal  of  funding  for  pro¬ 
grammatic  reasons. 

Environmental  and  infiatlonary  im¬ 
pact  statements:  NOAA  has  reviewed 
these  regulations  pursuant  to  the  Na¬ 
tional  Environmental  Policy  Act  of  1969 
and  has  determined  that  promulgation 
of  these  regulations  will  not  have  a  sig¬ 
nificant  Impact  on  the  environment. 

NOAA  has  determined  that  this  docu¬ 
ment  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflationary 
Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Public  review  and  ctmiment:  NOAA 
invites  public  review  and  comment  on 
these  proposed  regulations  so  that  they 
again  may  be  modified,  where  necessary 
and  legally  permissible,  to  fully  satisfy 
the  requirements  of  the  Act  in  a  manner 
which  addresses  the  concerns  of  all 
parties  affected  by  the  regulations. 
Written  comments  should  be  sulHnltted 
to  the  State  Programs  Division,  Atten¬ 
tion:  Carol  Sondhelmer,  OfQce  of  Coastal 
Zone  Management,  Page  Building  1, 
3300  Whitehaven  Street  NW.,  Washing¬ 
ton,  D.C.  20235  on  or  before  October  28, 
1977.  Following  the  close  of  the  com¬ 
ment  period,  and  after  review  of  com¬ 
ments,  these  proposed  regulations  may 
be  amended  and  will  be  published  as 
final  regulations  in  the  Federal  Reg¬ 
ister. 

Dated:  August  23,  1977. 

T.  P.  Gleiter, 
Assistant  Administrator 
for  Administration. 
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Authority:  Secs.  306,  307  and  312,  Coastal 
Zone  Management  Act  of  1972,  Pub.  L.  92- 
683,  86  Stat.  1280,  as  amended  by  Pub.  L.  94- 
370,  90  Stat.  1013. 

Subpart  A — General 

§  92.?.  I  Purpose. 

(a)  Tlie  primary  purpiose  of  these  reg¬ 
ulations  is  to  set  forth  the  criteria  by 
which  State  programs  submitted  to  the 
Associate  Administrator  for  manage¬ 
ment  program  approval  pursuant  to  sec¬ 
tion  306  of  the  Act  will  be  evaluated. 
These  regulations  also  establish  the  pro¬ 
cedures  by  which  States  meeting  the  ap¬ 
proval  criteria  may  apply  for  admin¬ 
istrative  grants  pursuant  to  subsections 
306  (a)  and  (h)  of  the  Act.  Also  included 
in  these  regulations  are  the  procedures 
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by  which  programs  submitted  for  ap¬ 
proval  will  be  reviewed:  the  criteria  by 
which  the  performance  of  approved  pro¬ 
grams  will  be  evaluated  for  subsequent 
administrative  grants;  the  conditions 
under  which  approved  programs  may  be 
altered;  and  the  conditions  under  which 
grants  may  be  terminated. 

(b)  Sections  305,  306  and  307  of  the 
Act  set  forth  various  requirements  which 
must  be  fulfilled  as  a  condition  of  pro¬ 
gram  approval.  The  specifics  of  these  re¬ 
quirements  are  set  forth  below  in  these 
groupings:  General  Requirements;  Uses 
Subject  to  Management;  Special  Man¬ 
agement  Areas;  Boundaries;  Authorities 
and  Organization;  Coordination,  Public 
InvolvCTsent  and  National  Interests;  and 
Miscellaneous.  All  relevant  sections  of 
the  Act  are  dealt  with  imder  one  or  more 
of  these  groupings  but  not  necessarily  in 
the  prder  in  which  these  sections  appear 
in  the  Act. 

(c)  The  15  CFR  Part  920  regulations 
pertaining  to  program  development 
grants  are  Incorporated  herein  by  refer¬ 
ence.  According^,  the  two  sets  of  regu¬ 
lations  should  be  read  together.  Where 
there  are  differences  in  the  Part  920  and 
Part  923  regulations,  the  Part  923  regu¬ 
lations  control. 

(d)  Care  has  been  taken  in  the  use  of 
the  following  words:  “must,”  “shall.” 
“provided  that,”  “may,”  and  “should.” 
T^erever  possible  the  words  “must”, 
“shall,”  and  “provided  that”  appear  in 
sections  entitled  Requirement.  However, 
even  when  such  words  appear  in  Com¬ 
ment  sections,  they  shall  be  Interpreted 
as  requirements  of  these  regulations.  The 
words  “should”  or  “may”  are  to  be  in¬ 
terpreted  as  recommendations,  and  not 
as  requirements  for  program  approval. 

(e)  Finally,  States  should  note  that, 
while  they  must  meet  the  requirements 
of  these  regulations,  the  presentation  of 
how  these  requirements  are  met — either 
to  the  Associate  Administrator  or  to  the 
public — ^need  not  be  in  the*  order  of 
phraseology  uses  herein.  (See  Subpart  H 
■for  further  discussion  of  the  program 
submission  format.) 

§  923.2  Definitioii»«. 

(a)  The  term  “Act”  means  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended. 

(b)  The  term  “Secretary”  means  the 
Secretary  of  Commerce  or  his/her  des¬ 
ignee,  including  especially  the  Associate 
Administrator  for  Coastal  Zone  Manage¬ 
ment  based  on  duly  executed  delegations 
of  authority  from  the  Secretary  to  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration  (NO 
AA)  by  Ammdment  5  of  the  Department 
of  Commerce  Organizational  Order  25- 
5A,  dated  October  13, 1976;  and  from  the 
Administrator  to  the  Associate  Adminis¬ 
trator  for  Coastal  Zone  Management  by 
NOAA  Circular  76-82,  effective  October 
13,  1976. 

(c)  The  term  “Associate  Administra¬ 
tor”  means  the  Associate  Administrator 
for  Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  U.S.  Department  of  Commerce. 
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(d)  The  tenn  “relevant  Federal  agen¬ 
cies”  means  those  Federal  agmcles  with 
programs,  activities,  iHx>jects  or  regula¬ 
tory,  financing  or  o^er  assistance  re¬ 
sponsibilities,  in  the  foUowing  fields 
which  could  Impact  or  affect  a  State’s 
coastal  zone: 

(1)  Energy  production  or  transmis¬ 
sion, 

(2)  Recreation  of  an  interstate  na¬ 
ture, 

(3)  Interstate  transportation, 

(4)  Production  of  food  and  fiber, 

(5)  Preservation  of  life  and  property, 

(6)  National  defense, 

(7)  Historic,  cultural,  esthetic  and 
conservation  values,  and 

(8)  Mineral  resources  and  extractlcm. 

The  following  are  defined  as  relevant 
Federal  agencies : 

Depcutment  of  Agri-  Department  ot 

culture  Transportation 

Department  of  Com-  Environmental  Pro- 
merce  tection  Agency 

Department  of  De-  Energy  Research  and 
fense  Development  Ad- 

Department  of  ministration 
Healttu  Education,  Nuclear  Regulatory 

and  Welfare  Cmnmiaelcm 

Department  of  Federal  Energy  Ad- 

Housing  and  Ur-  ministration 
ban  Development  Federal  Power  Oom- 
Depcurtment  of  the  mission 

Interior  General  Services  Ad¬ 

ministration 

Should  governmental  reorganization  oc¬ 
cur,  relevant  Federal  agencies  shall  be 
those  with  programs,  activities,  projects 
or  responsibilities  in  the  fields  cited 
above.  States  should  include  other  rele¬ 
vant  Federal  agencies  as  appropriate  to 
their  program  development  or  imple¬ 
mentation  efforts. 

(e)  The  term  “Federal  agencies  prin¬ 
cipally  affected”  shall  mean  the  same 
as  “relevant  Federal  agencies.”  The  As¬ 
sociate  Administrator  may  expand  upon 
the  term  for  purposes  of  reviewing  the 
management  program  and  environmen¬ 
tal  impact  statement. 

(f)  The  following  terms,  as  used  in 
these  regulations,  have  the  same  defini¬ 
tion  as  provided  in  section  304  of  the 
Act. 

(1)  Coastal  zone, 

(2)  Coastal  waters, 

(3)  Coastal  State, 

(4)  Estuary, 

(5)  Land  use, 

(6)  Water  use, 

(7) ^  Management  program. 

§  923,3  General  requirements. 

(a)  Requirement.  In  addition  to  the 
specific  requirements  related  to  indi¬ 
vidual  elemaits  of  a  State’s  coastal  man¬ 
agement  program  (such  as  those  related 
to  boundaries,  areas  of  particular  con¬ 
cern,  legal  authorities,  etc.) ,  the  approv- 
ability  of  any  State  program,  piusuant 
to  section  306  of  the  Act,  will  be  deter¬ 
mined  by  the  Associate  Administrator  in 
accordance  with  the  following  general 
requirements: 

(1)  That  the  management  program  is 
compr^ensive.  It  must  address  and  pro¬ 
vide  fcH*  the  management  of  those  signifi¬ 
cant  resources,  uses  and  areas  that  the 


State  has  determined,  through  its  devel¬ 
opment  process  and  in  consultation  with 
all  relevant  Interests  as  required  by  the 
Act  and  these  regulations,  make  Its 
coastal  zone  a  unique,  vulnerable  and/or 
valuable  area  requirt^  various  forms  of 
management; 

(2)  That  the  policies,  standards,  ob¬ 
jectives  and  criteria  upon  whl(h  decisions 
pursuant  to  the  program  will  be  based 
are  articulated  clearly  and  are  suffic¬ 
iently  specific  to  provide  (i)  a  clear  un¬ 
derstanding  of  the  content  of  the  pro¬ 
gram,  especially  in  identifying  who  will 
be  affected  by  the  program  and  how,  and 
(ii)  a  clear  sense  of  direction  and  pre¬ 
dictability  for  decision  makers  who  must 
take  actions  pursuant  to  or  consistent 
with  the  management  program;  and 

(3)  ’That  there  are  sufficient  policies 
of  an  enforceable  nature  to  insure  the 
implementation  of  and  adherence  to  the 
management  program. 

(b)  Requirement.  If  a  State’s  program 
does  not  provide  for  the  management  of 
those  coastal  resource  that  are  unique, 
vulnerable  and/or  valuable  or  feu:  the 
management  of  those  uses  which  may 
have  direct  and  significant  impact  (s)  on 
those  resources,  the  State  must  demon¬ 
strate  to  the  satisfaction  of  the  Associate 
Administrator  that  the  absence  of  such 
provisions  will  not  violate  the  Act’s  find¬ 
ings  and  its  national  policies  of  (i) 
achieving  wise  use  of  coastal  land  and 
water  resoiuces  or  (11)  preserving,  pro¬ 
tecting,  developing  and,  where  possible, 
restoring  or  enhancing  the  nation’s 
coastal  resources. 

(c)  Comment.  Statutory  Citation,  Sub¬ 
section  306(c)  (1) : 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that:  (1)  the  state 
has  developed  and  adopted  a  management 
program  for  Its  coastal  zone  •  •  •  which  Is 
adequate  to  carry  out  the  purposes  of  this 
title  and  la  consistent  with  the  policy  de¬ 
clared  In  section  303  of  this  title. 

(d)  Comment.  Statutory  Citation,  Sec¬ 
tion  303 : 

The  Congress  finds  and  declares  that  it  Is 
the  national  policy  (a)  to  preserve,  protect, 
develop,  and  where  poaslble.  to  restore  or 
enhance  the  resources  of  the  Nation’s  coastal 
zone  for  this  and  succeeding  generations, 
(b)  to  encourge  and  assist  the  states  to 
exercise  effectively  their  re^x>nsibllltles  In 
the  coastal  zone  through  the  development 
and  Implementation  of  management  pro¬ 
grams  to  achieve  wise  use  of  the  land  and 
water  resources  of  the  coastal  zone  giving 
fuU  consideration  to  eccdoglcal,  cultiiral,  his¬ 
toric;  and  esthetic  values  as  well  as  to  needs 
lor  economic  development,  (c)  for  all  Fed¬ 
eral  agencies  engaged  in  programs  affecting 
the  coastal  zone  to  cooperate  and  partici¬ 
pate  with  state  and  local  governments  and 
regional  agencies  in  effectuating  the  pur¬ 
poses  of  this  title,  and  (d)  to  encourage 
the  participation  of  the  public,  of  Federal, 
state  and  local  governments  and  of  regional 
agencies  In  the  development  of  coastal  zone 
management  programs.  With  respect  to  Im¬ 
plementation  of  such  management  programs. 
It  Is  the  national  policy  to  encourage  cooper¬ 
ation  among  the  various  state  and  regional 
agencies  including  establishment  of  Inter¬ 
state  and  regional  agreements,  cooperative 
procedures,  and  Joint  action  particularly  re¬ 
garding  environmental  problems. 


(e>  Requirement.  Particular  attention 
should  be  devoted  to  8ubsecti(xi  303(b) 
oi.  the  Act  which  calls  for  (1)  the  ability 
to  manage  coastal  land  and  water  re¬ 
sources  based  on  (il)  ecological,  histori¬ 
cal,  cultural,  esthetic  smd  economic  con¬ 
siderations.  It  is  Impossible  to  specify 
by  regulation  the  relevant  scope,  priority 
and  type  of  such  considerations  for  each 
coastal  State,  given  significant  differ¬ 
ences  in  the  bio-physical  characteristics 
of  the  coastal  zone,  the  quantity,  quality 
and  distribution  of  coastal  resources  lo¬ 
cated  therein  and  the  uses  of  or  conflicts 
over  use  of  these  diverse  resources.  At 
a  minimum,  however.  States  shall  in¬ 
clude  three  broad  classes  of  policies  in 
their  management  program  in  order  to 
provide  a  framework  for  the  exercise  of 
various  management  techniques  govern¬ 
ing  coastal  resources,  uses  and  areas; 

(1)  Resource  policies  are  directed  to¬ 
ward  the  management  and  conservation 
of  wetlands  and  floodplains  as  well  as 
estuaries.  Intertidal  areas,  beaches,  bar¬ 
rier  islands,  cliffs  and  bluffs,  other  areas 
subject  to  erosion  or  accretion,  areas 
containing  fishery,  spawning  and  har¬ 
vesting  grounds,  and  such  other  areas 
or  resources  as  the  State  deems  require 
management; 

(2)  Development  policies  are  those 
that  address  such  matters  as  shorefront 
access,  ports  and  harbors,  energy  facil¬ 
ities,  coastal  dependency  of  large-scale 
industrial,  ccMnmercial,  residential  and 
institutional  developments;  and 

(3)  Government  process  policies  are 
those  which  address  such  matters  as 
State-local  roles  and  responsibilities; 
clarification  and  simplification  of  reg¬ 
ulatory  and  permitting  procedures. 

(f)  Comment.  Policies  addressing  ap¬ 
propriate  uses  of  or  in  wetlands  and 
floodplains  located  in  a  State’s  coastal 
zone,  or  policies  addressing  acceptable 
and  non-acceptable  Impacts  in  those 
arms,  are  necessary  in  order  to  meet  the 
Act  and  the  directives  of  Presidential 
Executive  Orders  issued  May  24,  1977. 
With  respect  to  the  Associate  Adminis¬ 
trator’s  responsibility  for  considering 
how  a  State  has  treated  wetlands  in  its 
management  program,  the  President’s 
Executive  Order  states  that: 

(1)  Bacb  agency  Shall  provide  leadership 
and  take  action  to  minimize  the  destruction, 
loss  or  degradation  of  wetlands,  and  to  pre¬ 
serve  and  enhance  the  natural  and  benficlal 
values  of  wetlands.  In  carrying  out  the 
agency’s  responsibilities  for  •  •  •  conduct¬ 
ing  Federal  activities  and  programs  affecting 
land  use.  Including  but  not  limited  to  water 
and  related  land  resources  planning,  regu¬ 
lating  and  licensing  activities  •  •  • 

(5)  In  carrying  out  the  activities  described 
In  Section  1  of  this  Order,  each  agency  shall 
consider  factors  relevant  to  a  prop>osars  ef¬ 
fect  on  the  survival  and  quality  of  the  wet¬ 
lands.  Among  these  factors  are: 

(a)  public  health,  safety,  and  welfare,  In¬ 
cluding  water  supply,  quality,  recharge  and 
discharge,  pollution,  fiood  and  storm  hazards, 
and  sediment  and  ^osion; 

(b)  maintenance  of  nat\iTal  systems,  in¬ 
cluding  conservation  and  long  term  produc¬ 
tivity  of  existing  fiora  and  fauna,  species  and 
habitat  diversity  and  stability,  hydrologic 
utility,  fish,  wildlife,  timber,  and  fiood  and 
fiber  resources,  and 
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(c)  oUier  uses  of  wetlands  In  the  public 
Interest  Including  recreational,  scientific  and 
cultiural  uses. 

With  respect  to  the  Associate  Adminis¬ 
trator’s  responsibility  for  how  a  State 
has  treated  floodplsdns  in  its  manage¬ 
ment  program,  the  Presidents’  Executive 
Order  states  that: 

(1)  Each  agency  shall  provide  leadership 
and  shall  take  action  to  reduce  the  risk  of 
flood  loss,  to  minimize  the  impact  of  floods 
on  human  safety,*  health  and  welfare,  and 
to  restore  and  preserve  the  natural  and  ben- 
eflclal  values  served  by  floodplains  in  carry¬ 
ing  its  responsibilities  for  •  *  •  conducting 
Federal  activities  and  programs  affecting 
land  use,  including  but  not  limited  to  water 
and  related  land  resources  planning,  regu¬ 
lating  and  licensing  activities. 

(2)  In  carrying  out  the  activities  described 
in  Section  (1)  of  this  Order,  each  agency  has 
a  responsibility  *  •  •  to  ensure  that  its 
planning  programs  and  budget  requests  re¬ 
flect  consideration  of  flood  hazards  and  flood 
plain  management  •  *  • 

(4)  Each  agency  shall  take  floodplain  man¬ 
agement  into  account  when  formulating  or 
evaluating  any  water  and  land  use  plans  and 
shall  require  land  and  water  resources  use 
appropriate  to  the  degree  of  hazard 
involved  •  •  • 

(6)  The  term  “floodplain"  shall  mean  the 
lowland  and  relatively  flat  areas  adjoliflng 
inland  and  coastal  waters  Including  flood- 
prone  areas  of  offshore  islands,  including  at 
a  minimum,  that  area  subject  to  a  one  per¬ 
cent  or  greater  chance  of  flooding  in  any 
given  year. 

Subpart  B — Uses  Subject  to  Management 
§  923.10  General. 

'  ’This  subpaxt  deals  with  land  and  wa¬ 
ter  uses  which,  because  of  their  impacts 
on  important  coastal  resources,  includ¬ 
ing  especially  coastal  waters,  are  sub¬ 
ject  to  the  terms  of  the  management 
program.  Determination  of  these  uses 
will,  in  turn,  assist  in  determining  the 
appropriate  coastal  management  bound¬ 
ary.  ’nils  subpart  deals  in  full  with  the 
requirements  of  subsections  305(b)(2), 
Uses  Subject  to  Management  and 
305(b)(8),  Energy  Facility  Planning, 
and  deals  in  part  with  the  requirements 
of  subsection  306(e)  (2) ,  Uses  of  Regional 
Benefit. 

§  92.3.11  Uscij  subject  tu  niunagenicnt. 

(a)  Requirement.  The  essential  re¬ 
quirements  of  this  subpart  are:  (1)  To 
determine  and  identify  which  uses  shall 
be  subject  to  the  terms  of  the  manage¬ 
ment  program; 

(2)  To  establish  the  bases  for  policies’ 
and  management  authorities  that  will 
govern  whether  and  how  uses  will  be 
permitted,  conditioned  or  denied;  and 

(3)  To  assure  that  these  policies  and 
authorities  incorporate  a  sufficiently 
broad  range  of  considerations  to  address 
the  national  concerns  of  sections  302 
and  303  of  the  Act. 

(b)  Comment.  In  order  to  meet  the 
requirements  of  (a)  (1)  above.  States 
should  inventory  natural  and  manmade 
coastal  resources  and  should  analyze  the 
quality,  location,  distribution  and  de¬ 
mand  for  these  resources  as  well  as  the 
need  for  and  nature  of  coastal  manage¬ 
ment.  Assessments  derived  from  these 
inventories  and  analyses  should  form 


one  basis  for  determining  uses  subject 
to  the  management  program. 

(c)  Comment.  In  addition.  States 
should  consider  the  potential  for  direct 
and  significant  coastal  impacts  from  the 
following  tjmes  of  uses,  especially  as 
they  affect  unique,  vulnerable  or  valuable 
coastal  resources: 

(1)  Residential  and  commercial  devel¬ 
opments  such  as  subdivisions,  high-rise 
apartments  or  hotels,  trailer  parks  and 
second-home  developments,  and  shop¬ 
ping  centers,  and  associated  transporta¬ 
tion  corridors; 

(2)  Industrial  developments,  such  as 
tank  farms  and  refineries,  power  plants, 
manufacturing  complexes,  industrial 
parks,  onshore  and  offshore  port  facili¬ 
ties,  mineral  and  sand  extraction  opera¬ 
tions;  liquified  natural  gas  (LNO)  fa¬ 
cilities,  petrochemical  plants; 

(3)  Recreational  facilities  such  as 
beaches,  amusement  parks,  marinas  and 
other  boating  facilities;  and 

(4)  Public  facilities  and  public  works 
such  as  schools,  hospitals,  government 
buildings,  dams  and  water  treatment 
facilUtles. 

(d)  Comment.  In  determining  if  the 
managed  uses  and  their  management 
are  sufficiently  comprehensive,  the  As- 
s(x:late  Administrator  will  rely  primarily 
on  whether  major  coastal-related  Issues 
raised  by  the  public  and/or  govern¬ 
mental  entities  during  the  course  of  pro¬ 
gram  development  have  been  addressed. 

§  923.12  Use  permissibility. 

(a)  Requirement.  In  order  to  meet  the 
requirements  of  subsection  305(b)  (2)  of 
the  Act,  and  the  associated  requirements 
of  §  923.11(a)  (2),  States  must  develop 
policies  and  procedures  by  which  uses, 
determined  to  be  subject  to  the  man¬ 
agement  progi’am,  will  be  permitted,  con¬ 
ditioned,  modified  and/or  prohibited. 
These  policies  and  procedures  regarding 
management  of  uses  and/or  their  im¬ 
pacts  must  be  capable  of  effective  im¬ 
plementation  at  the  time  of  program  ap¬ 
proval. 

(b)  Comment.  Statutory  Citation, 
Subsection  305(b)  (2) : 

The  management  program  for  each  coastal 
state  shall  Include  •  *  •  (2)  A  deflnition  of 
what  shall  constitute  permissible  land  uses 
and  water  uses  within  the  coastal  zone  which 
have  a  direct  and  significant  impact  on  the 
coastal  water. 

(c)  Comment.  The  policies  and  proce¬ 
dures  called  for  in  paragraph  (a)  above 
should  be  based  on  the  following  types 
of  analyses:  (1)  Capability  and  suitabi¬ 
lity  of  resoui’ces  types  to  accommodate 
existing,  projected  or  potential  uses; 

(2)  Environmental  impacts  on  coastal 
resources: 

(3)  Compatability  of  various  uses  with 
adjacent  uses  or  resources; 

(4)  Evaluation  of  inland  and  other  lo¬ 
cational  alternatives; 

(5)  Coastal  dependency  of  various 
uses  and  other  social  and  economic  con¬ 
siderations. 

(d)  Comment.  The  procedures  called 
for  in  paragraph  (a)  above  can  be  satis¬ 
fied  by  use  of  performance  standards 
provided  that  such  standards  take  Into 
account  the  full  range  of  considerations 


called  for  in  sections  3QX  303  and  307(f) 
of  the  Act.  These  considerations  include, 
but  are  not  limited  to: 

( 1 )  Air  and  water  quality ; 

(2)  Aesthetics,  in  instances  where  the 
character  of  coastal  develf^ment  or  his¬ 
toric  preservation  are  particularly  im¬ 
portant  concerns: 

(3)  Open  space  or  recreational  usage 
of  the  shoreline  where  increased  access 
to  the  shorefront  is  a  particularly  im¬ 
portant  concern; 

(4)  Floral  and  faunal  communities 
where  loss  of  living  marine  resources  or 
threats  to  endangered  or  threatened 
coastal  species  are  particularly  impor¬ 
tant  concerns;  and 

(5)  Coastal  dependency  of  various  ac¬ 
tivities  and  uses. 

(e)  Comment.  To  the  extent  a  State’s 
management  program  policies  are  gen¬ 
eralized,  performance  standards  that 
will  be  used  to  enforce  these  policies  will 
need  to  be  sufficiently  explicit  and  spe¬ 
cific  that  persons  affected  by  the  man¬ 
agement  program  will  have  a  reasonable 
understanding  of  What  uses  would  be 
permitted  In  which  locations  of  the 
coastal  zone  and  imder  what  conditions. 
Further,  while  performance  standards 
represent  an  acceptable  procedure  for 
managing  uses,  they  do  not  substitute 
for  the  requirement  of  §  923.11(a)  (l)  to 
Identify  uses  subject  to  the  management 
program. 

§923.13  Uses  of  regional  beiieiii. 

(a)  Requirement,  m  order  to  meet  the 
requirements  of  subsection  306(e)(2)  of 
the  Act.  State’s  must: 

(1)  Identify  what  constitute  uses  of 
regional  benefit;  and 

(2)  Identify  those  methods  that  shall 
be  used  to  assure  that  unreasonable  re¬ 
strictions  or  exclusions  of  such  uses  by 
local  land  and  water  use  regulations 
shall  not  occur. 

(b)  Comment.  Statutorj'  Citation. 
Subsection  306(e)  (2) : 

Prior  to  granting  approval,  the  Secretary 
shall  also  find  that  the  program  provides 
•  *  *  (2)  for  a  method  of  assuring  that 
local  land  and  water  use  regulations  within 
the  coastal  zone  do  not  unreasonably  restrict 
or  exclude  land  and  water  uses  of  regional 
benefit. 

(c)  Comment.  States  have  a  number 
of  options  with  respect  to  identifying 
uses  of  regional  benefit  as  required  in 
(a)(1)  above.  States  may  define  uses  of 
regional  benefit  as  uses  that  are  more 
than  local  in  nature  as  defined  in  plans 
adopted  by  area  wide  agencies  designated 
pursuant  to  section  204  of  the  Demon¬ 
stration  Cities  and  Metropolitan  De¬ 
velopment  Act  of  1966.  Where  States  fol¬ 
low  this  procedure,  they  should  coordi¬ 
nate  the  requirements  of  this  section 
with  those  of  8  923.56  having  to  do  with 
plan  coordination.  Alternatively,  States 
may  choose  to  define  uses  of  regional 
benefit  to  include  facilities  in  which 
there  may  be  a  national  interest  in  their 
planning  or  siting.  In  such  cases.  States 
should  refer  to  §  923.52  which  discusses 
consideratiem  of  facilities  in  which  there 
may  be  a  national  interest  in  planning 
and  siting.  Another  alternative  would 
be  for  the  State  to  Identify  those  uses 
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which  it  perceives  will  afiFect  or  produce 
some  regional  benefit  defined  In  terms 
of  providing  services  or  other  benefits  to 
citizens  of  more  than  one  unit  of  local, 
general-purpose  government  (excluding 
situations  such  as  cities  and  counties 
that  exercise  jurisdiction  over  the  same 
geographic  areas) . 

(d)  Comment.  Once  uses  of  regional 
benefit  have  been  defined,  States  must 
provide  a  method  for  assuring  local  reg¬ 
ulations  do  not  unreasonably  restrict  or 
exclude  such  uses.  Acceptable  alterna¬ 
tives  for  meeting  this  requirement  are 
discussed  in  §  923.43  of  subpart  E — 
Authorities  and  Oi^anization. 

§  923.14  Energy  facility  planning  proc- 

OsiS. 

(a)  Requirement.  In  order  to  meet  the 
requirements  of  subsection  305(b)  (8)  of 
the  Act,  States  must  develc^  a  planning 
process  which  is  capable,  at  a  inlnimum, 
of  anticipating  and  managing  the  im¬ 
pacts  from  energy  facilities  In  or  affect¬ 
ing  a  State’s  coastal  zone.  This  process 
must  include  the  following  elements: 

(1)  An  identification  of  energy  facili¬ 
ties  which  are  likely  to  locate  In,  or 
which  may  significantly  affect,  a  State’s 
coastal  zone; 

(2)  A  procedure  for  assessing  the 
suitability  of  sites  for  such  facilities; 

(3)  Articulation  of  State  policies  for 
managing  energy  facilities  and  their  im¬ 
pacts; 

(4)  A  mechanism  for  coordination 
and/or  cooperative  woi*lng  arrange¬ 
ments,  as  appngirlate,  between  the  State 
coastal  planning  or  management  agency 
and  other  relevant  State,  Federal,  local 
and  interstate  agencies  Involved  In 
energy  facility  planning  and/or  siting, 
including  conformity  of  siting  programs, 
where  they  exist,  with  the  coastal  zone 
management  program;  and 

(5)  An  identification  of  legal  authori¬ 
ties  and  other  management  techniques 
that  will  be  used  to  accomplish  State 
policies. 

(b)  Comment.  Statutory  Citation. 
Subsection  305(b)  (8)  and  (9) : 

The  manag^nent  program  for  each  coastal 
state  shall  Include  •  •  •  (8)  A  planning  proc¬ 
ess  for  energy  facilities  likely  to  be  located 
in,  or  which  may  significantly  affect,  the 
coastal  zone,  including,  but  not  limited  to,  a 
process  for  anticipating  and  managing  the 
Impacts  from  such  facilities  •  *  •  (9)  No 
management  program  is  required  to  meet 
the  requirements  in  paragraphs  •  •  •  (8) 

•  *  ♦  before  October  1,1978. 

( 1 )  The  purpose  of  identifying  energy 
facilities  which  may  significantly  affect 
the  coastal  zone  is  to  assure  the  con¬ 
sideration  of  energy  facilities  as  land  or 
water  uses  likely  to  have  direct  and  sig¬ 
nificant  impacts  on  coastal  resources  and 
therefore  subject  to  the  management 
program.  Since  the  specific  planning 
process  called  for  in  this  section  is  an 
integral  part  of  the  requirements  of  this 
subpart,  many  of  the  requirements  con¬ 
tained  in  (a)  (1)  and  (2)  above  can  be 
met  by  completing  the  work  called  for  in 
§§  923.11  and  923.12.  The  coordination 
requirements  in  (a)  (4)  above  can  be  ful¬ 
filled  in  large  measure  through  adequate 
consultation  pursuant  to  S§  923.51  and 


923.55.  Further,  because  at  the  obvious 
linkage  between  subsections  305  (b>  (8) 
of  the  Act  having  to  do  with  an  energy 
facility  planning  process  and  308Ce)  (8) 
having  to  do  with  consideration  of  na¬ 
tional  Interests  Involved  In  planning  for 
and  siting  of  facilities.  Including  energy 
facilities  which  may  be  m(xv  than  local 
In  nature.  States  should,  to  the  extent 
possible,  coordinate  fulfillmait  of  the  re¬ 
quirements  of  this  section  with  those  of 
§  923.52 — Consideration  of  National 
Interests. 

(c)  Comment.  Since  one  of  the  objec¬ 
tives  of  implementing  State  coastal  man¬ 
agement  programs  is  to  bring  about  a 
greater  degree  of  pre^ctability  with  re¬ 
spect  to  what  may  occur  in  which  areas 
of  the  coastal  zone,  and  since  many  en¬ 
ergy  facilities  are  coastal  dependent  and 
may  cause  substantial  impacts  on  coastal 
resources  and  adjacent  land  and  water 
uses.  States  are  encouraged,  through  es¬ 
tablishment  of  this  planning  process,  to 
be  site-specific,  especially  In  Indicating 
areas  appropriate  for  particular  types  of 
energy  facilities.  At  a  minimum,  as  a  re¬ 
sult  of  developing  this  required  plan¬ 
ning  process.  States  should  be  able  to 
specify  the  locational  conditions  that 
would  either  constrain  or  lead  to  the 
siting  of  particular  energy  facilities  in 
a  State’s  coastal  zone.  With  this  as  an 
introduction,  the  remainder  of  this  com¬ 
ment  discusses  a  number  of  approaches 
States  can  use  to  meet  the  requirements 
of  this  section;  A  State  can  designate/re¬ 
serve  specific  sites  in  or  near  the  coastal 
zone  for  particular  types  of  energy  facil¬ 
ities.  Alternatively,  a  State  can  develop 
performance  standards,  or  other  regula¬ 
tions,  that  energy  facilities  have  to  meet 
irrespective  of  their  coastal  zeme  location. 
Under  this  £q>proach,  no  sites  are  specif¬ 
ically  reserved  but  neither  are  any  spe¬ 
cifically  excluded.  A  third  option,  a  vari¬ 
ant  of  the  second,  combines  a  perform¬ 
ance  standard  aiHiroach  with  specific 
exclusions  of  all  or  particular  types  of 
facilities  in  selected  coastal  zone  loca¬ 
tions.  These  exclusions/restrictions  can 
be  based  on  findings  related  to  the  antici¬ 
pated  adverse  environmental  impacts  in 
particular  locations  due  to  the  value  and/ 
or  the  sensitivity  of  particular  resources 
(e.g.,  exclusion  due  to  thermal  pollution 
of  nuclear  power  plants  in  particular  wet¬ 
lands  which  are  especially  productive 
fish  spawning/nursery  grounds) ;  the 
safety  problems  associated  with  the  oper¬ 
ation  of  specific  facilities  in  particular 
locations;  (e.g.,  exclusion  of  LNG  termi¬ 
nals  in  densely  populated  areas  because 
of  safety  risks;  e.g.,  requirement  for  oil 
transfer  by  off-shore  pipeline  rather  than 
on-shore  tanker  unloading) ;  State  policy 
determinations  that  certain  types  of  en¬ 
ergy  facilities  are  not  coastal  dependent 
(e.g.,  requirement  for  i>etrochemical 
processing  plants  to  be  located  inland 
from  the  coastal  zone)  and/or  State  pol¬ 
icy  determinations  that  certain  energy 
facilities  have  environmental  or  fiscally 
unacceptable  secondary  or  growth  induc¬ 
ing  impacts.  There  are  numerous  varia¬ 
tions  and  mixes  of  the  above  approaches 
that  can  be  used  in  developing  an  accept¬ 
able  energy  facility  planning  process  and 


associated  coastal  zone  management 
program  policies.  For  example,  a  State 
could  reserve  sites  for  a  number  of  spe- 
dfle  types  of  energy  faculties  (eg;.,  elec¬ 
tric  power  plants,  deepwater  terminals) , 
restrict  or  exclude  others  from  the 
coastal  zone  (e.g.,  nuclear  power  plants), 
and  require  still  other  types  of  faculties 
to  meet  certain  performance  criteria  (i.e., 
pipeline  siting,  driUing  techniques) . 
Whatever  approach  is  taken,  it  is  critical 
to  tie  the  outcome  of  the  planning  proc¬ 
ess  to  what  may  sometimes  be  two  con¬ 
flicting  considerations;  resoiure  preser¬ 
vation/conservation  and  the  need  for 
energy  production  and  transportation. 
The  latter  consideration  may  involve  be¬ 
ing  responsive  to  not  only  the  needs  of 
energy  users  in  the  coastal  zone  but  also 
energy  needs  of  the  State,  region  and  the 
Nation.  At  the  same  time,  other  facUities 
Or  resources  of  national  toterest,  such  as 
recreation  areas,  commercial  and  spKjrts 
fisheries  and  wUdlife  habitats  must  be 
provided  for  in  the  coastal  zone.  The  rel¬ 
ative  Importance  of  energy -faculties  in 
the  coastal  zone  should  refiect  the  impor¬ 
tance  of  these  other  Interests  as  well  as 
the  avaUablllty  of  energy  resources  and 
potential  sites  in — or  outside  of — the 
coastal  zone.  EssentiaUy,  a  balancing  of 
national  Interests  between  resource  pres¬ 
ervation  and  conservation,  on  the  one 
hand,  and  energy  needs,  on  the  other 
hand,  must  be  achieved  in  order  to  avoid 
unreasonable  restrictions  or  exclusions  of 
any  Interest.  Particularly  in  determining 
greater  than  local  energy  needs,  consid¬ 
eration  must  be  given  to  (1)  national 
and  other  projections  of  energy  needs, 
(2)  assessments  of  the  best  mix  of  en¬ 
ergy  sources  (e.g.,  coal  v.  gas  v.  oU)  to 
meet  these  needs  and  (3)  techniques  for 
reducing  demands  for  energy  (e.g.,  im¬ 
pact  of  energy  conservation  measures). 
Further,  determination  of  whether  the 
coastal  zone  or  resources  therein  are  re¬ 
quired  to  serve  greater  than  local  needs 
should  be  based.  In  part,  on  consultation 
with  relevant  Federal  agencies.  (See 
S  §923.51  and  923.52  for  details  on  Federal 
Consultation  and  Consideration  of  Na¬ 
tional  Interests.) 

(d)  Comment.  States  should  refer  to 
15  CFR  Part  920.18  which  contains  more 
detaUed  commentary  and  guidance  on 
fulfiUing  the  requirements  of  paragraph 
(a). 

(e)  Comment.  Prior  to  October  1, 1978, 
a  State  may  seek  approval  for  its  man¬ 
agement  program  even  if  these  energy 
facility  planning  requirements  have  not 
been  completed.  However,  those  States 
which  have  received  fuU  approval  prior 
to  that  date  must  request  an  amendment 
to  their  management  program  covering 
these  requirements  by  October  1,  1978  in 
order  to  maintain  continued  eligibility 
for  section  306  funding.  States  submit¬ 
ting  programs  for  full  approval  after 
October  1,  1978  must  meet  the  require¬ 
ments  of  this  section  at  the  time  of  pro¬ 
gram  submission. 

Subpart  C — Special  Management  Areas 
§  923.20  General. 

(a)  This  subpart  deals  with  areas  that 
are  of  particular  concern  because  ot  their 
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coastal-related  values,  characteristics,  or 
impacts  on  them,  or  that  may  tace  pres¬ 
sures  which  demand  detailed  atteniaan 
beyond  a  State’s  general  planning  send 
regulatory  system  as  proposed  In  llie 
management  program.  As  a  result,  these 
areas  require  special  management  at¬ 
tention  within  the  terms  of  the  State’s 
overall  coastal  program.  This  subpart 
deals  with  the  following  interrelated  sub¬ 
sections  of  the  Act:  305(b)(3) — Geo¬ 
graphic  Areas  of  Particular  Concern; 
305(b)  (5)— Guidelines  on  Priorities  of 
Uses;  305(b)  (7) — Shorefront  Access 

and  Protection  Planning;  305(b)  (9)  — 
Shoreline  Erosion  Planning;  and  306(c) 
(9) — Areas  for  Preservation  and  Resto¬ 
ration. 

§  923.21  .4roa«  of  parlirular  «Hjncern. 

(a)  Requirement.  In  order  to  meet  the 
requirements  of  subsections  305(b)  (3) 
and  (5)  of  the  Act,  States  must: 

(1)  Designate  geographic  areas  that 
are  of  particular  concern,  on  a  generic 
or  site-specific  basis  or  both; 

(2)  Indicate  the  nature  of  the  concern 
and  the  basis  on  which  designations  are 
made; 

(3)  Describe  how  the  management 
program  allies  enforceable  policies  and 
authorities  to  the  designated  areas;  and 

(4)  Provide  guidelines  regarding  pri¬ 
orities  of  uses  in  these  areas,  including 
guidelines  on  uses  of  lowest  priority. 

(b)  Comment.  Statutory  Citation, 
Subsection  305(b)  (3) ; 

The  management  program  for  each  coastal 
state  shall  include  •  •  •  (3)  An  Inventory 
and  designation  of  areas  of  particular  con- 
c^'^n  within  the  cocistal  zone. 

(c)  Comment.  The  importance  of  des¬ 
ignating  areas  or  particular  concern  for 
manag^ent  purposes  and  the  number 
and  type  of  areas  that  should  be  desig¬ 
nated  is  directly  related  to  the  degree  of 
comprehensive  controls  employed  gen¬ 
erally  throughout  a  State’s  coastal  zone. 
Accordingly,  where  a  State’s  general 
coastal  management  policies  and  au¬ 
thorities  are  insufficient  to  address  the 
nature  of  a  State’s  concern  in  a  partic- 
iilar  area  or  type  of  area,  then  designa¬ 
tion  of  areas  of  particular  concern  is 
especially  important  since  that  desig¬ 
nation  will  include  the  more  specific  pol¬ 
icies  and  authorities  that  also  will  govern 
management  within  those  areas.  Where 
a  State’s  gen«^l  coastal  management 
policies  and  authorities  are  broad  and 
address  State  and  national  concerns 
comprehensively,  relatively  less  emphasis 
need  be  placed  on  designation  of  areas 
of  particular  concern. 

(d)  Comment.  Designation. 

(1)  In  developing  the  criteria  for  des¬ 
ignating  areas  of  i>articular  concern  and 
In  making  the  designations.  States  shall 
review  their  natural  and  manmade 
coastal  zone  resources  and  shall  consider 
whether  the  following  represent  areas  of 
concern  requiring  special  management: 

(1)  Areas  of  unique,  scarce,  fragile  or 
vulnerable  natural  habitat,  physicsd 
feature,  historical  significance,  cultural 
value  or  scenic  importance; 


(11)  Areas  of  high  natural  productiv¬ 
ity  nr  habitat  for  living  re¬ 

sources,  tocladlng  fish,  wildlife  and  the 
various  troiflilc  tevete  in  the  food  web 
critical  to  their  well-being; 

(iii)  Areas  of  substantial  recreational 
value  and  A>r  opportunity ; 

(tv)  Areas  where  developments  and 
facilities  are  dependent  upon  the  utiliza¬ 
tion  of,  or  access  to,  coastal  waters; 

<v)  Areas  of  unique  geologic  or  topo¬ 
graphic  significance  to  industrial  or  com¬ 
mercial  development; 

(vi)  Areas  of  urban  concentration 
where  shoreline  utilization  and  water- 
uses  are  highly  competitive; 

(vii)  Areas  of  significant  hazard  if 
developed,  due  to  storms,  slides,  floods, 
erosion,  settlement,  etc.;  and 

(viii)  Areas  needed  to  protect,  main¬ 
tain  or  replenish  coastal  lands  or  re¬ 
sources  including  coastal  fiood  plains, 
aquifer  recharge  areas,  sand  dunes,  coral 
and  other  reefs,  beaches,  offshore  sand 
deposits,  and  mangrove  stands. 

(2)  Designation  does  not  necessarily 
require  specific  gubernatorial  or  legis¬ 
lative  action.  Such  action  is  necessary 
only  to  ttie  extent  the  appropriate  man¬ 
agement  of  designated  areas  cannot  be 
assured  without  such  action. 

(3)  Designations  may  be  generic  (i.e., 
by  type  of  area  such  as  all  wetlands,  or 
all  port  areas)  or  they  may  be  site- 
specific  (as  for  example  historic  area  x 
in  county  y)  or  they  may  be  both.  Irre¬ 
spective  of  whether  these  designations 
are  generic  or  site-specific.  States  must 
indicate  the  nature  (if  the  concern.  This 
will  a(x:<xnplish  two  purposes:  (i)  indi¬ 
cate  why  areas  or  types  of  areas  have 
been  singled  out  for  special  management 
attention  and  (ii)  provide  a  basis  for 
articulating  appropriate  management 
policies  and  use  guidelines. 

(4)  Once  designated,  areas  of  partic¬ 
ular  concern  must  be  identified  by  loca¬ 
tion  (if  site  specific)  or  category  of  coast¬ 
al  resources  (if  generic)  in  sufficient 
detail  that  affected  landowners,  govern¬ 
mental  entities  and  the  public  can  deter¬ 
mine  with  reasonable  certainty  if  a  given 
area  is  or  is  not  designated.  Maps  that 
Indicate  the  general  l(x:ation  of  desig¬ 
nated  areas  or  types  of  areas  are  a  de¬ 
sirable  part  of  a  State’s  program  sub¬ 
mission. 

(5)  Some  States  may  wish  to  involve 
local  governments,  other  State  agencies. 
Federal  agencies  and/or  the  public  in 
the  process  of  designating  areas  of  par¬ 
ticular  concern.  Such  efforts  are  encour¬ 
aged  provided  that  the  State  establishes 
guidelines  which  reflect  the  concerns 
around  which  such  nominations  can  be 
submitted  and  selected. 

§  923.22  Priorities  of  uses. 

(a)  Requirement.  At  a  minimum^  pri¬ 
ority  of  use  guidelines  must  be  estab¬ 
lished  for  areas  of  particular  concern 
designated  pursuant  to  S  923.21.  States 
may  establish  rufiorlty  use  guidelines  that 
apply  throughout  the  coastal  zone  an(l 
are  encouraged  to  do  so,  especially  as  an 
aid  to  resolving  use  conflicts. 

(b)  Comment.  Statutory  Citation, 
Subsection  305(b)  (5) : 


The  management  program  tor  each  coastal 
state  shall  Inclwle  *  *  *  (6)  Broad  guide¬ 
lines  on  priorities  of  uses  in  particalar  areas. 
Including  specifically  those  uses  of  lowest 
priority. 

(c)  Comment.  Within  areas  of  partic¬ 
ular  concern  there  are  three  main  pur¬ 
poses  of  the  guiiJelines  on  priority  of 
uses  will  serve: 

(i)  to  provide  a  basis  for  special  man¬ 
agement  in  areas  of  particular  concern; 

(ii)  to  provide  a  (xxnmcai  reference 
point  for  resolving  conflicts,  and 

(iii)  to  articulate  further  the  nature 
of  the  interests  in  designated  areas  of 
particular  concern  and  appropriate  uses. 

(d)  Comment.  One  of  the  purposes  in 
providing  guidelines  regarding  uses  of 
lowest  pwiority  in  a  specific  area  or  for 
a ‘specific  type  of  area  is  to  guide  resolu¬ 
tion  of  conflicts  when  two  or  more  uses 
are  competing  for  the  same  area.  Where 
States  are  concerned  about  pndiiblting 
or  strictly  controlling  particular  uses  or 
types  of  uses  in  areas  of  particular  con¬ 
cern,  such  uses  should  not  be  listed  as 
uses  of  lowest  priority  but  should  be  sep¬ 
arately  prohibited  or  restricted. 

(e)  Comment.  Another  purpose  of  pri¬ 
ority  use  guidelines  is  to  express  the 
State’s  management  concerns  and  poli¬ 
cies  on  how  resources  should  be  protected 
and/or  developed.  When  a  certain  use 
is  determined  to  be  of  lowest  priority  in 
a  certain  geographic  area,  based  on  the 
results  of  resource  inventories  and  anal¬ 
yses,  program  policies  and  other  controls 
should  be  used  to  guide  such  uses  to  areas 
where  the  use  will  be  more  compatible 
with  resource  capability  and  sviitablllty. 
and  consequently  will  receive  a  higher 
priority. 

( f )  Comment.  As  with  other  guidelines 
of  this  general  type,  guidelines  for  pri¬ 
ority  of  uses  need  not  be  determinative 
in  all  cases.  However,  they  should  be  re¬ 
garded  as  strongly  advisory  to  decision 
makers  carrying  out  the  management 
program  and  the  enforceable  policies 
therein  and  may  provide  the  basis  for 
legal  challenge  to  actions  taken  incon¬ 
sistent  with  the  guidelines. 

§  923.23  Other  areas  of  parlieulur  eon- 
eern. 

(a)  In  addition  to  the  designation  of 
areas  of  particrular  concern  required  by 
§  923.21  prior  to  program  approval. 
States  also  may  designate  two  other  cat¬ 
egories  of  special  managemmt  areas. 

(1)  One  category  comprises  specific 
areas  that  are  known  to  require  addi¬ 
tional  or  special  management  (e.g.,  ur- 
Ban  waterfronts)  but  for  which  addi¬ 
tion  management  techniques  have  not 
been  developed  or  necessary  authorities 
have  not  been  established  at  the  time  of 
program  approval.  For  this  category  of 
areas  of  particular  concern  It  is  assumed 
that  the  appropriate  management  tech¬ 
niques,  that  meet  all  the  requirements  of 
§  923.21(a)  above,  will  be  developed  dur¬ 
ing  program  implementation.  Where 
States  designate  areas  of  particular  con¬ 
cern  of  this  type,  the  Associate  Admin¬ 
istrator  will  review  the  designations  to 
determine  that  the  reasem  for  designs - 
ti<m  has  been  clearly  stated,  that  a  rea- 
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sonable  time  frame  and  procedure  have 
been  established  for  developing  and  im¬ 
plementing  appropriate  management 
techniques,  and  that  an  agency  (or 
agencies)  capable  of  formulating  the 
necessary  management  policies  and 
techniques  has  been  identified. 

(2)  The  second  category  consists  of 
a  process  for  future  designation  of  areas 
of  particular  concern  after  prt^rram  ap¬ 
proval.  Establishment  of  such  a  process 
recognizes  the  evolving  nature  of  man- 
agmient  progrrams  and  the  desirability 
of  establishing  a  mechanism  to  address 
areas  which  may  becwne  a  focus  of  State 
concern  in  the  futiu-e.  Included  within 
this  category  are  the  procedures  estab¬ 
lished  for  designating  areas  for  preser¬ 
vation  or  restoration.  (See  the  next  sec¬ 
tion). 

§  923.24  Areas  for  preservation  or  res- 
toration. 

(a)  Requirement.  To  meet  the  require¬ 
ments  of  subsection  306(c)  (9)  of  the  Act, 
States  must: 

(1)  Describe  the  criteria  by  which 
areas  can  be  designated  for  the  piu^pose 
of  preserving  or  restoring  them  for  their 
conservation,  recreational,  ecological  or 
esthetic  values;  and 

(2)  Describe  the  procedures  by  which 
such  designations  can  be  made. 

(b)  Comment.  Statutory  Citation,  Sub¬ 
section  306(c)  (9) ; 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
title  Secretary  sball  find  that  *  *  *  (9)  The 
management  program  makes  provisions  for 
procedures  whereby  specific  areas  may  be 
designated  for  the  purpose  of  preserving  or 
restoring  them  for  their  conservation,  recre¬ 
ational,  ecological  or  esthetic  values. 

(c)  Comment.  States  that  wish  to  es¬ 
tablish  a  process  for  designating  future 
areas  of  particular  concern,  that  may  be 
other  than  areas  for  preservation  or  res¬ 
toration,  shall  describe  the  criteria  and 
procedures  by  which  such  designations 
for  other  purposes  can  be  made. 

§  923.25  Shorefront  access  and  preser¬ 
vation  planning. 

(a)  JleguireTnenf .  In  order  to  meet  the 
requirements  of  subsection  305(b)  (7)  of 
the  Act  and  to  coordinate  these  require¬ 
ments  with  those  of  subsections  305(b) 

(3)  and  306(c)  (9),  States  must  develop 
a  planning  process  that  can  identify  pub¬ 
lic  shorefront  areas  appropriate  for  ac- 
c^  and,/or  protection.  This  process  must 
include; 

(1)  A  procedure  for  assessing  public 
areas  requiring  access  or  protection; 

(2)  A  definition  of  the  term  “beach” 
and  an  identification  of  public  areas 
meeting  that  definitions 

(3)  Articulation  of  State  policies  per¬ 
taining  to  shorefront  access  and/or  pro¬ 
tection; 

(4)  A  method  for  designating  shore- 
front  areas  (either  as  a  class  or  site  spe¬ 
cifically)  as  areas  of  particular  concern 
or  areas  for  preservation  or  restoration, 
if  appropriate; 

(5)  A  mechanism  for  continuing  re¬ 
finement  and  Impl^entation  of  neces¬ 
sary  manag^ent  techniques,  if  appro¬ 
priate;  and 


(6)  An  identiflcatlcm  of  funding  pro¬ 
grams  and  other  techni(iues  that  can  be 
used  to  meet  management  needs. 

(b)  Comment.  Statutory  Citation,  Sub¬ 
section  305(b) (7) : 

Hie  management  program  for  each  coastal 
state  shall  Include  *  *  *  (7)  A  definition  of 
the  term  “beach”  and  a  planning  process  for 
the  protection  of,  and  access  to,  public 
beaches  and  other  public  coastal  areas  of 
environmental,  recreational,  historical,  es¬ 
thetic,  ecological  or  cultural  value. 

(1)  The  basic  purpose  in  focusing  spe¬ 
cial  planning  attention  on  shorefront  ac¬ 
cess  and  protection  is  to  express  more 
than  local  concern  with  respect  to  addi¬ 
tional  access  or  protection  needs  for  pub¬ 
lic  beaches  and  other  public  coastal  areas 
of  environmental,  recreational,  historic, 
esthetic,  ecological  or  cultural  value  and 
to  include  these  areas  for  special  man¬ 
agement  attention  within  the  purview  of 
the  State’s  management  program.  If  ap¬ 
propriate,  this  special  management  at¬ 
tention  may  be  achieved  by  designation 
of  public  shorefront  areas  requiring  ad¬ 
ditional  access  or  protection  as  areas  of 
particular  concern  or  areas  for  preserva¬ 
tion  or  restoration.  Since  the  specific 
planning  requirements  called  for  in  this 
section  are  closely  related  to  the  broader 
requirements  for  areas  of  particular  con¬ 
cern  and  areas  for  preservation  and 
restoration,  many  of  the  requirements 
called  for  in  paragraph  (a)  above  can  be 
met  by  completing  the  work  called  for  in 
§§  923.21  and  923.24. 

( 2)  States  should  refer  to  15  CFR  920.- 
17  which  contains  more  detailed  com¬ 
mentary  and  guidance  on  fiUfilling  the 
requirements  of  paragraph  (a) . 

(c)  Comment.  Statutory  Citation,  Sub¬ 
section  305(b) (9) : 

•  •  •  No  management  program  Is  required 
to  meet  the  requirements  In  paragraphs  (7) , 
(8)  and  (9)  before  October  1, 1980. 

(1)  Prior  to  October  1,  1978,  a  State 
may  seek  approval  of  its  management 
program  even  if  these  shorefront  plan¬ 
ning  requlr^ents  have  not  been  com¬ 
pleted.  However,  those  States  which  have 
received  full  approval  prior  to  that  date 
must  request  an  amendment  to  their 
management  program  meeting  these  re¬ 
quirements  by  October  1,  1978  in  order 
to  maintain  continued  eligibility  for  sec¬ 
tion  306  funding.  States  sulnnitting  pro¬ 
grams  for  full  approval  after  October  1, 
1978  must  meet  the  requirements  of  this 
section  at  the  time  of  program  submis¬ 
sion. 

§  923.26  Shoreline  erosion/niitigation 
planning. 

(a)  Requirement.  In  order  to  meet  the 
requirements  of  subsection  305(b)  (9)  of 
the  Act  and  to  coordinate  tiiese  require¬ 
ments  with  those  of  subsections  305(b) 
(3)  and  306(c)(9),  States  must  Include 
a  planning  process  that  can  assess  the 
effects  of  shoreline  erosion.  Evaluation 
can  include  assessment  of  ways  to  miti¬ 
gate,  control  or  restore  areas  adversely 
affected  by  erosion.  This  process  must 
include; 

(1)  A  method  for  assessing  the  effects 
of  shoreline  erosion; 


(2)  Procedures  for  managing  erosion 
effects,  including  non-structiural  pro¬ 
cedures; 

(3)  Articulation  of  State  policies  per¬ 
taining  to  erosion,  including  policies  re¬ 
garding  preferences  for  non-structural, 
structural  and/or  no  controls; 

(4)  A  method  for  designating  areas 
for  erosion  control,  mitigation  and/or 
restoration  as  areas  of  particular  con¬ 
cern  or  areas  for  preservation  and 
restoration,  if  appropriate; 

(5)  A  mechanism  for  continuing  re¬ 
finement  and  implementation  of  neces¬ 
sary  management  policies  and  tech¬ 
niques,  if  appropriate;  and 

(6)  An  identification  of  fimding  pro¬ 
grams  and  other  techniques  that  can  be 
used  to  meet  management  needs. 

(b)  Comment.  Statutory  Citation, 
Subsection  305(b)  (9) ; 

The  management  program  for  each  coastal 
state  shall  Include  •  •  •  (9)  A  planning  jmxxj- 
ess  for  (A)  assessing  the  effects  of  shoreline 
erosion  (however  caused),  and  (B)  studying 
and  evaluating  ways  to  control,  or  lessen  the 
Impact  of,  such  erosion,  and  to  restore  areas 
adversely  affected  by  such  erosion. 

(1)  The  basic  purpose  in  developing  a 
process  to  evaluate  and,  if  appropriate,  to 
control  and  mitigate  shoreline  erosion  is 
to  assure  consideration  of  erosion  im¬ 
pacts  within  the  purview  of  a  State’s 
management  program.  Since  the  specific 
planning  requirements  called  for  in  this 
section  are  closely  related  to  the  broader 
requirements  of  areas  of  particular  con¬ 
cern  and  areas  for  preservation  and 
restoration,  many  of  the  requirements 
called  for  in  paragraph  (a)  above  can  be 
met  by  completing  the  work  called  for  in 
§§  923.21  and  923.24. 

(2)  States  should  refer  to  15  CFR 
920.19  which  contains  more  detailed  com¬ 
mentary  and  guidance  on  fulfilling  the 
requirements  of  paragraph  (a) . 

(c)  Comment.  Statutory  Citation, 
Subsection  305(b)  (9) : 

•  •  •  No  management  program  Is  required 
to  meet  the  requirements  In  paragraphs  (7), 
(8)  and  (9)  before  October  1,  1978. 

(1)  Prior  to  October  1,  1978,  a  State 
may  seek  approval  of  its  management 
program  even  if  these  erosion  planning 
requirements  have  not  been  (xxnpleted. 
However,  those  States  which  have 
received  full  approval  prior  to  that  date 
must  request  an  amendment  to  their 
management  program  meeting  these 
requirements  before  October  1,  1978,  in 
order  to  maintain  continued  eligibility 
for  section  306  funding.  States  submit^ 
ting  programs  for  full  approval  after 
October  1,  1978  must  meet  the  require¬ 
ments  of  this  section  at  the  time  of  pro¬ 
gram  submission. 

Subpart  D — Boundaries 
§  923.30  General. 

(a)  There  are  four  elements  to  a 
State’s  boundary:  The  inland  boimdary, 
the  seaward  boundary,  areas  excluded 
from  the  boundary,  and,  in  most  cases, 
interstate  boundaries.  Specific  require¬ 
ments  with  respect  to  procedres  for 
determining  these  boundaries,  and  means 
for  identifying  these  boundaries  are  dis- 
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cussed  In  the  sections  of  this  subpart  that 
follow. 

(b)  Comment.  Statutory  Citation. 
Subsection  305(b)  (1) : 

The  management  program  for  each  coastal 
state  shall  Include  *  *  *  (1)  An  Identifica¬ 
tion  of  the  boxsndariee  of  the  ooastal  zone 
subject  to  the  management  program. 

(c)  Comment.  Statutory  Citation, 
Subsection  304(1) : 

The  term  “ooastal  zone”  means  the  coastal 
waters  (including  the  lands  therein  and 
thereunder),  and  the  adjacent  shorelands 
(Including  the  waters  therein  and  there¬ 
under)  .  strongly  Infiuenced  by  each  other  in 
proximity  to  the  shorelines  of  the  several 
coastal  states,  and  includes  Islands,  transi¬ 
tional  and  intertidal  areas,  salt  marshes,  wet¬ 
lands,  and  beaches.  The  zone  extends,  in 
Oreat  Lakes  waters,  to  the  international 
boundary  between  the  Ulnlted  States  and 
Canada  and,  in  other  areas,  seaward  to  the 
outer  limit  of  the  United  States  territorial 
sea.  The  zone  extends  Inland  from  the  shore¬ 
lines  only  to  the  extent  necessary  to  control 
shorelands,  the  uses  of  which  have  a  direct 
and  significant  impact  on  the  coastal  waters. 
Excluded  from  the  ooastal  zone  are  lands 
the  use  of  which  is  by  law  subject  solely  to 
the  discretion  of  or  which  is  held  in  trust  by 
the  Federal  Qovermnent,  its  officers  or 
agents. 

§  9^23.31  Inland  boundaries. 

(a)  Requirement.  Hie  Inland  boun¬ 
dary  of  a  State’s  coastal  management 
area  must  Include: 

(1)  Hiose  areas  the  management  of 
which  Is  necessary  now  or  Is  likely  to  be 
necessary  In  the  near  future  to  control 
uses  Identified  pursuant  to  S  923.11  of 
these  regulations; 

(2)  Ihose  special  management  areas 
identified  pursuant  to  §  923.21 ; 

(3)  Transitional  and  intertidal 
areas — Areas  subject  to  periodic  inunda¬ 
tion  by  tides,  as  well  as  adjacent  areas 
where  ecological  systems  are  neither  in¬ 
tertidal  nor  upland  in  nature  but  which 
are  distinctly  affected  by  coastal  waters; 

(4)  Salt  marshes  and  wetlands — ^Areas 
subject  to  periodic  inundation  of  tidal 
salt  (or  Great  Lakes)  waters  which  con¬ 
tain  marsh  fiora  typical  of  the  region. 

(5)  Islands — Bodies  of  land  sur- 
roiuided  by  water  on  all  sides.  In  the  case 
of  Puerto  Rico,  the  U.S,  Virgin  Islands, 
Hawaii,  Guam,  American  Samoa  and  the 
Mariana  Islands,  all  islands  offshore 
from  the  main  island(s)  must  be  in¬ 
cluded.  Interior  portions  of  the  main 
island(s)  may  be  excluded  if  uses  of 
these  lands  do  not  cause  direct  and  sig¬ 
nificant  impacts  on  coastal  watei's. 

(6)  Beaches — The  area  affected  by 
wave  action  directly  from  the  sea.  Ex¬ 
amples  are  sandy  beaches  and  rocky 
areas  usually  to  a  vegetation  line. 

(b)  Comment.  While  the  above  ele¬ 
ments  represent  the  minimum  area  that 
mtist  be  included  in  a  State’s  landward 
coastal  management  boundary,  a  State 
also  may  include  the  following  within  the 
management  area; 

(1)  Entire  watersheds — A  State  may 
determine  some  uses  within  entire  water¬ 
sheds  have  direct  and  significant  im¬ 
pact  on  coastal  waters.  In  such  cases  it 
would  be  approi^rate  to  define  the 
coastal  zone  as  including  these  water¬ 


sheds.  However,  while  It  is  clear  that 
large  rivers  can  have  a  substantial  effect 
on  coastal  waters  as  they  empty  out  into 
the  sea  or  Great  Lakes,  tak^  to  its  logi¬ 
cal  conclusicn,  this  also  could  mean  vast 
areas  of  the  intericM*  might  have  to  be  in¬ 
cluded  in  the  coastal  zone.  Therefore, 
along  major  rivers,  such  as  the  Missis¬ 
sippi,  the  Susequehanna,  the  Hudson,  the 
Coliunbia  and  the  Sacramento,  the 
coastal  zone  need  extend  upstream  only 
to  the  point  of  identified  salt  water  in¬ 
trusion,  although  States  may  delineate 
boundaries  above  this  point  if  they 
choose. 

(2)  Waters  under  tidal  influence — 
Waters  containing  a  measurable  quan¬ 
tity  of  seawater,  generally  5  parts  per 
1000  or  the  salt  w'edge  in  east  coast  estu¬ 
aries,' must  be  included  in  the  coastal 
boundaries.  Areas  of  tidal  infiueiice  that 
extend  further  inland,  particularly  in  es¬ 
tuaries,  deltas  and  rivers,  may  be  in¬ 
cluded  if  uses  further  inland  could  have 
direct  and  significant  impacts  on  coastal 
waters. 

(3)  Indian  lands  not  held  in  trust  by 
the  Federal  Government.  Because  such 
lands  often  are  interspersed  with  trust 
lands  (which  must  be  excluded  from  the 
management  area) .  it  may  be  difficult  to 
develop  a  discrete  management  program 
for  non-trust  lands  alone.  Moreover,  in 
some  cases,  because  of  longstanding  Jur¬ 
isdictional  disputes,  it  often  may  be  dif¬ 
ficult  to  determine  which  lands  are  trust 
lands  and  which  are  non-trust  lands. 
Accordingly.  States  have  the  opti<m  of 
including  or  excluding  non-trust  lands 
from  the  management  program.  (See 
S  923.33(e)  r^arding  tribal  participation 
in  coastal  management. 

(c)  Comment.  Urban  areas.  In  many 
urban  areas  or  where  the  shoreline  has 
been  modified  extensively,  natiural  sys¬ 
tem  relationhips  between  land  and  water 
may  be  extremely  difficult,  if  not  impos¬ 
sible,  to  define  in  terms  of  “direct  and 
significant  impacts.’’  In  these  areas,  a 
State  may  define  inland  boimdaries  on 
the  basis  on  other  water-land  factors 
such  as,  but  not  limited  to,  dependency 
of  uses  on  water  access,  or  visual  rela¬ 
tionships.  While  inland  boundaries  in 
urban  areas  may  be  more  limited  than 
in  more  natural,  less  developed  portions 
of  a  State’s  coastal  zone,  how  njuch 
more  limited  this  boundary  may  be  will 
depend  on  the  extent  of  development  or 
alteration,  the  nature  of  coastal-related 
issues  of  significance  in  urban  areas,  and 
the  number,  nature  and  location  of  water 
dependent  uses  in  close  proximity  to  the 
water. 

(d)  Comment.  Direct  and  significant 
impacts. 

(1)  The  purpose  of  determining  “di¬ 
rect  and  significant  impacts’’  on  coastal 
waters  or.  more  broadly,  on  coastal  re¬ 
sources  is  to  assist  in  a  determination  of 
uses  subject  to  the  management  pro¬ 
gram  and  thereby  included  within  the 
management  boundaries.  Determination 
of  what  constitute  direct  and  significant 
impacts  should  occur  early  in  the  pro¬ 
gram  development  process. 

(2)  Certain  uses  may  cause  direct 
and  significant  impacts  only  in  terms 
of  water  or  air  quality  impacts.  How¬ 


ever,  once  such  uses  have  been  identified, 
because  of  these  impacts,  as  being  sub¬ 
ject  to  the  management  program,  their 
management  must  be  based  on  the  com¬ 
prehensive  policies  of  the  program  which 
will  address  more  than  just  air  and  water 
quality  considerations. 

(3)  While  the  substantive  definition 
of  direct  and  significant  impact  is  a 
matter  for  each  State  to  ests^lish,  the 
Associate  Administrator  will  review  this 
definition  in  terms  of  the  method  used 
to  analyze  various  land  and  ■water  uses 
and  their  impacts  on  coastal  resources. 

(e)  Requirement.  The  inland  bound¬ 
ary  must  be  described  in  a  manner  which 
is  sufficiently  clear  and  exact  to  en¬ 
able  persons  to  determine  whether  prop¬ 
erty  they  use  or  an  activity  they  pro¬ 
pose  to  undertake  in  located  in  the  area 
subject  to  management.  Whether  this 
description  should  be  in  narrative  form 
or  graphically  depicted  in  the  manage¬ 
ment  program  document  depends  on  (i) 
the  nature  of  the  boundary  and  (ii> 
whether  it  is  possible  to  determine  if 
a  use  or  an  area  is  within  the  coastal 
zone  within  a  reasonable  period  of  time. 
States  must  be  able  to  advise  interested 
parties  whether  they  are  subject  to  the 
terms  of  the  management  program 
within  30  days  of  receipt  of  an  inquiry. 

(f)  Comment.  The  primary  ptirpose 
in  defining  the  coastal  zone  boundary  is 
to  assist  coastal  residents  and  property 
owners,  resource  users  and  governmental 
entitles  to  tmderstand  the  ge<^aphic 
scope  of  the  management  program  and 
to  assist  them  In  determining  whether, 
where  and  how  they  are  affected  by  the 
program.  Accordingly,  it  is  anticipated 
that  the  program  submission  should  con¬ 
tain  generalized  maps,  charts  or  other 
graphics  appropriate  to  understanding 
the  provisions  and  geographic  scope  of 
the  management  program. 

(g)  Comment.  An  inland  coastal  zone 
boundary  defined  in  terms  of  political 
jurisdiction  (e.g.,  coxmty,  township  or 
municipal  lines),  cultural  features  (eg., 
highways,  railroads),  planning  areas 
(e.g.,  regional  agency  jurisdictions,  cen¬ 
sus  enumeration  districts) ,  or  a  uniform 
setback  line  is  acceptable  provided  that 
such  boundary  includes  the  minimal 
areas  of  beaches,  wetlands,  islands, 
transitional  and  Intertidal  areas  plus 
those  uses  identified  pursuant  to  section 
923.11  and  those  areas  identified  pursu¬ 
ant  to  section  923.21 

§  023.32  Seaward  boundaries. 

(a)  Reqairemenf.  The  seaward  bound¬ 
ary  is  clearly  defined  in  the  Act.  For 
States  adjoining  the  Great  Lakes,  the 
seaT^'ard  boimdary  is  the  international 
boundary  with  Canada  or  the  boundaries 
with  adjacent  States.  For  all  other  States 
participating  in  the  program,  the  sea¬ 
ward  boundary  is  the  outer  limit  of  the 
United  States  territorial  sea.  The  re¬ 
quirement  can  be  met  by  a  simple  re¬ 
statement  of  the  limits  defined  in  this 
section. 

(b)  Comment.  The  seaward  limits  as 
defined  in  this  section  are  for  purposes 
of  this  program  only  and  represent  the 
area  within  which  the  State’s  manage¬ 
ment  program  may  be  authotized  and 
financed.  These  limits  are  Irrespective 
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of  any  other  claims  States  may  have  by 
\’irtue  of  the  Submerged  Lands  Act  or 
any  changes  that  may  occur  as  a  result 
of  the  Fisheries  Conservation  and  Man¬ 
agement  Act  of  1976. 

(c^  Comment.  The  seaward  limits  need 
not  be  defined  in  any  more  precise  man¬ 
ner  than  that  stated  above  provided  that 
there  are  no  water  areas  which  immedi¬ 
ately  require  a  more  exact  delineation 
because  of  site  specific  policies  associated 
with  these  areas.  Examples  of  ■  what 
w’^ould  constitute  critical  areas  that 
would  require  more  precise  delineation 
Include,  but  are  not  limited  to,  those 
areas  where  a  State  specifically  encour¬ 
ages  or  conditions  construction  of  a  mon¬ 
obuoy ;  designates  marine  sanctuaries, 
protected  resource  habitats  or  preserves; 
reserves  corridors  for  pipelines;  or  re¬ 
serves  areas  for  creation  of  off-shore 
islands. 

§  923.33  Excluded  land:!,. 

(a)  Requirement.  States  must  exclude 
from  their  coastal  management  boimd- 
aries  those  areas  owmed,  leased,  held  in 
trust  or  whose  use  is  otherwise  by  law 
subject  solely  to  the  discretion  of  the 
Federal  Goverrunent,  its  ofiBcers  or 
agents.  To  meet  this  requirement.  States 
must  describe  or  map  areas  or  types  of 
areas  owned,  leased,  held  in  trust  or 
otherwise  used  by  Federal  agencies.  The 
intent  of  this  requirement  is  not  to  list 
or  map  every  post  office  or  Federal  court¬ 
house  which  is  physically  located  in,  but 
legally  excluded  from,  a  State’s  coastal 
zone  but  rather  to  indicate  the  large- 
scale  holdings  and  types  of  areas  exclud¬ 
ed.  Accordingly,  a  State  may  simply  de¬ 
clare  that,  for  example,  all  Department 
of  Defense  holdings  in  counties  x,  y  and 
z  are  excluded. 

(b)  Comment.  Where  Federal  agencies 
have  provided  information  regarding  the 
location  of  excluded  holdings,  these 
should  be  listed,  usually  as  an  Appendix 
to  the  management  program.  It  will  not 
always  be  necessary  or  appropriate  to 
list  these  holdings  in  the  format  or  de¬ 
tail  provided  by  the  Federal  agencies.  If 
Federal  agencies  have  not  provided  suffi¬ 
cient  information  or  detail  regarding 
holdings  that  should  be  excluded.  States 
may  rely  on  such  other  information  as 
they  may  be  able  to  obtain. 

(c)  Comment.  The  exclusion  of  Fed¬ 
eral  holdings  does  not  remove  Federal 
agencies  from  the  obligatiwi  of  comply¬ 
ing  with  the  consistency  provisions  of 
section  307  of  the  Act  when  Federal  ac¬ 
tions  on  these  excluded  lands  have  spill¬ 
over  impacts  that  significantly  affect 
coastal  zone  areas,  uses  or  resources 
within  the  purview  of  a  State’s  manage¬ 
ment  program.  In  this  connection.  States 
are  advised,  but  not  required,  to  map  the 
following  types  of  excluded  Federal  hold¬ 
ings:  (i)  Large-scale  holdings  (of  10  or 
more  acres),  especially  those  that  may 
have  spillover  effects;  (ii)  holdings  near 
special  management  areas;  and  (iii) 
areas  that  may  be  declared  surplus  or 
excess  in  the  near  future,  especially  those 
for  which  the  State  has  reuse  priorities 
or  policies. 


(d)  Comment.  In  excluding  Federal 
lands  from  a  State’s  coastal  zone  for  the 
purposes  of  this  Act,  a  State  does  not 
impair  in  any  way  any  of  its  rights  or 
authorities  over  Federal  lands  that  exist 
separate  from  this  program. 

(e)  Comment.  Indian  lands.  While 
Indian  lands  held  in  trust  by  the  Fed¬ 
eral  government  must  be  excluded  from 
a  State's  coastal  zone,  by  definition  in 
the  Act.  and  while  alienated  (or  non¬ 
trust)  lands  may  be  excluded  from  a 
State’s  program,  it  is  not  intended  that 
such  exclusions  should  deter  tribes 
along  coastal  shorelines  from  develop¬ 
ing  and  administering  sound  coastal 
management  practices.  Wise  use  and 
management  of  tribal  land  and  water 
resources  would  complemet  State  man¬ 
agement  efforts  and  would  further  the 
national  objectives  of  the  Act.  Accord¬ 
ingly,  tribal  participation  in  coastal 
management  efforts  shall  be  supported 
and  encouraged  provided  that  such  ef¬ 
forts  are  compatible  wdth  a  State’s 
coastal  management  policies  and  are  in 
furtherance  of  the  national  policies  of 
section  303  of  the  Act.  (For  further  guid¬ 
ance  on  tribal  participation  in  coastal 
management  activities,  see  I  923.83(d).) 

§  92.3.3  4  Interstate  boundaries. 

(a)  Requirement.  While  it  is  not  re¬ 
quired  that  inland  coastal  management 
boundaries  of  contiguous  States  be  co¬ 
terminous,  States  must  indicate  that 
there  has  been  consultation  wdth  ad¬ 
joining  coastal  States  during  the  pro¬ 
gram  development  process  to  manage 
a  common  resource  cmnpatibly  or  to 
minimize  the  possibility  of  incompatible 
uses  occuring  at  the  juncture  .of  each 
State’s  boundary. 

(b)  Comment.  A  smnmary  of  State 
consultation  efforts  with  neighboring 
States  wdll  suffice  to  meet  this  require¬ 
ment.  Also  acceptable  are  minutes  from 
meetings,  copies  of  letters  or  other  writ¬ 
ten  material  where  interstate  boundaries 
have  been  discussed.  This  information 
should  be  contained  in  an  Appendix  to 
the  program  document  submitted  for 
approval. 

Subpart  E — ^Authorities  and  Organization 
§  923.40  General. 

(a)  The  authorities  and  organiza¬ 
tional  structure  on  which  a  State  will 
rely  to  administer  its  management  pro¬ 
gram  are  the  crucial  vmderpinnings  for 
enforcing  the  policies  which  guide  the 
management  of  the  uses  and  areas  iden¬ 
tified  according  to  the  previous  sub¬ 
parts.  There  is  a  direct  relationship  be¬ 
tween  the  adequacy  of  authorities  and 
the  adequacy  of  the  overall  program.  On 
the  one  hand,  the  authorities  need  to  be 
broad  enough  to  implement  the  enforce¬ 
able  policies  called  for  by  the  program. 
On  the  other  hand,  these  enforceable 
policies  must  be  sufficiently  comprehen¬ 
sive  and  specific  to  regulate  land  and 
water  uses,  control  development,  and 
resolve  conflicts  among  competing  uses 
in  order  to  assure  wise  use  of  the  coastal 
zone.  (Issues  relating  to  the  adequate 


scope  of  the  program  are  dealt  with  in 
§  923.3.) 

(b)  The  entity  or  entities  which  will 
exercise  the  authorities  required  above 
is  a  matter  of  State  determination  and 
may  be  the  State  agency  designated  pur¬ 
suant  to  section  306(c)  (5)  of  the  Act, 
other  State  agencies,  regional  or  inter¬ 
state  bodies,  and/or  local  governments. 
The  major  approval  criterion  is  a  de¬ 
termination  that  such  entity  or  entities 
are  required  to  exercise  their  authori¬ 
ties  in  conformance  with  the  policies  of 
the  management  program.  Accordingly, 
the  essential  requirement  is  that  the 
State  demonstrate  that  there  is  a  means 
of  ensuring  such  compliance.  This  dem¬ 
onstration  will  be  in  the  context  of  one 
or  more  of  the  three  control  techniques 
specified  in  section  306(e)  (1)  of  the  Act 
and  as  further  described  in  section  923.- 
42  of  these  regulations. 

(c)  The  authorities  requirements  of 
the  Act  dealt  with  in  this  subpart  are 
those  contained  in  subsections  305(b) 
(4) — Means  of  Control;  306(c)(7) — ^Au¬ 
thorities;  306(d)(1) — Control  Develop¬ 
ment  and  Resolve  Confiicts;  306(d)  (2)  — 
Powers  of  Acquisition;  306(e)(1)  — 
Techniques  of  Control;  306(e)(2) — Uses 
of  Regional  Benefit;  and  307(f) — Air 
and  Water  Quality  Control  Require¬ 
ments.  'The  organizational  requirements 
of  the  Act  dealt  with  in  this  subpart  are 
those  contained  in  subsections 
305  <  b )  ( 6  ^  — Organizational  Structure ; 
306(c)(5) — Designated  State  Agency; 
and  306(c)(6) — Organization. 

§  923.41  Identification  of  authorities. 

(a)  Requirement.  States  mugt  identify 
relevant  constitutional  provisions,  stat¬ 
utes,  regulations,  case  law  (both  judi¬ 
cial  and  administrative)  and  such  other 
legal  instruments  (including  executive 
orders  and  interagency  agreements) 
that  will  be  used  to  carry  out  the  State’s 
management  program.  This  identifica¬ 
tion  will  include  the  authorities  required 
pursuant  to  sections  306(d)  and  306(e) 
of  the  Act. 

(b)  Comment.  Statutory'  Citation, 
Subsection  305(b)  (4) : 

The  management  program  for  each  coastal 
state  shall  include  *  •  •  (4)  An  Identifica¬ 
tion  of  the  means  by  which  the  state  pro¬ 
poses  to  exert  control  over  the  land  uses  and 
water  uses  referred  to  in  paragraph  (2),  In¬ 
cluding  a  listing  of  relevant  constitutional 
provisions,  laws,  regulations,  and  judicial  de¬ 
cisions. 

(DA  clear  identification  of  the  author¬ 
ities  relied  upon  to  implement  the  man¬ 
agement  program  is  necessary  in  order 
for  the  Associate  Administrator  to  de¬ 
termine  legal  adequacy  of  the  program. 
When,  in  the  opinion  of  the  Associate 
Administrator,  there  is  serious  question 
as  to  the  enforceability  of  any  of  the 
authorities  asserted  to  be  part  of  the 
management  program,  the  Associate  Ad¬ 
ministrator  may  request  the  designated 
State  agency  (for  program  development 
purposes)  to  seek  an  opinion  from  the 
State’s  Attorney  General. 

(2)  Another  purpose  of  this  listing  is 
to  assure  that  there  is  a  clear  identifica¬ 
tion  of  laws  and  other  authorities  which 
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expressly  are  a  part  ot  the  management 
program  and  to  which  the  Federal  con¬ 
sistency  provisions  of  the  Act  will  be 
applied. 

(c)  Requirement.  Irrespective  of  the 
control  technique  chosen  pursuant  to 
subsection  306(e)  (1)  oi  the  Act.  States 
must  have  adopted  at  Uie  time  of  pro¬ 
gram  approval  the  legal  authorities 
called  for  In  section  306(d)  in  order  to 
assure  that  management  of  coastal  land 
and  water  uses  will  be  in  accordance 
with  and  pursuant  to  the  policies  of  the 
management  program.  These  authorities 
must  include  the  ability  to: 

(1)  Administer  land  and  water  use 
regulations  in  conformance  with  the 
policies  of  the  management  program; 

(2)  Control  such  development  as  nec¬ 
essary  to  ensure  compliance  with  the 
management  program; 

(3)  Resolve  conflicts  among  competing 
uses.  At  a  mlnimiun,  the  program  sub¬ 
mission  shall  describe  how  use  conflicts 
can  be  resolved; 

(4)  Acquire  appropriate  interests  in 
lands,  waters  or  other  property  sus  neces¬ 
sary  to  achieve  management  objectives. 
Where  acquisition  will  be  a  necessary 
technique  for  accomplishing  particular 
management  program  policies  and  ob¬ 
jectives,  the  management  program  must 
Indicate  for  what  purpose  acquisition  will 
be  used  (i.e.,  what  policies  or  objectives 
will  be  accomplished) ;  the  type  of  ac¬ 
quisition  (e.g.,  fee  simple,  purchase  of 
easements,  ccmdemnation) ;  and  what 
agency  (or  agencies)  of  government  have 
the  authority  for  the  specified  type  of  ac¬ 
quisition. 

(d)  Comment.  Statutory  Citation, 
Subsection  306(c)  (7) ; 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  And  that  •  •  •  (7)  The 
state  has  the  authorities  necessary  to  imple¬ 
ment  the  program.  Including  the  authority 
required  under  subsection  (d)  of  this  sec¬ 
tion. 

(e)  Comment.  Statutory  Citation, 
Subsection  306(d) : 

Prior  to  granting  approval  of  the  manage¬ 
ment  program,  the  Secretary  shall  find  that 
the  state,  acting  through  Its  chosen  agency 
or  agencies,  including  local  governments, 
areawide  agencies  designated  under  section 
204  of  the  Demonstration  Cities  and  Metro¬ 
politan  Development  Act  of  1966,  regional 
agencies,  or  Interstate  agencies,  has  author¬ 
ity  for  the  management  of  the  coastal  zone, 
in  accordance  with  the  management  pro¬ 
gram.  Such  authority  shall  Include  power: 

(1)  to  administer  land  and  water  use 
regulations,  control  development  In  order  to 
ensure  compliance  with  the  management 
program,  and  to  resolve  conflicts  among  com¬ 
peting  uses;  and 

(2)  to  acquire  fee  simple  and  less  than  fee 
simple  Interests  in  lands,  waters,  and  other 
pr(^rty  through  condemnation  or  other 
means  when  necessary  to  achieve  conform¬ 
ance  with  the  management  program. 

(f)  Comment.  Examples  of  acceptable 
conflict  resolution  mechanisms,  as  re¬ 
ferred  to  in  (c)(3)  above,  include,  but* 
are  not  limited  to,  mediation  procedures, 
an  administrative  review  board,  or  judi¬ 
cial  appeal  provisions.  Since  the  policies, 
standards  and  criteria  of  the  manage¬ 


ment  program  will  form  the  basis  for 
cfmflict  resfdution,  it  will  be  important 
that  these  be  clearly  and  specifically 
stated.  This  will  be  particularly  true 
when  the  primary  means  of  resolving 
conflicts  is  to  be  judicial. 

(g)  Comment.  Where  the  acquisition 
technique,  referred  to  in  (c)(4)  above, 
will  be  a  significant  element  of  a  State’s 
management  program,  the  State  may  be 
required  to  submit  a  specific  acquisition 
plan  with  evidence  of  the  availability  of 
adequate  fimding  for  those  acquisitions. 

(h)  Comment.  Given  the  provisions  of 
section  315(2)  of  the  Act  authorizing  ac¬ 
quisition  funds  for  shorefront  access  and 
for  preservation  of  Islands.  States  should 
indicate  in  their  management  program 
the  acquisition  authorities  available  for 
these  two  purposes.  Such  a  list  also  will 
help  to  meet  the  requiremeixcs  of  !  923.- 
25(a)  (6)  for  identifying  techniques  that 
can  be  used  to  meet  shorefront  access 
or  island  preservation  needs. 

§  923.42  Control  techniques. 

(a)  Requirement.  A  State  must  choose 
to  implement  and  enforce  its  program 
through  any  one  or  a  combination  of  the 
techniques  provided  for  under  section 
306(e)  (1)  of  the  Act.  The  differences 
among  the  techniques  raise  different  is¬ 
sues  that  States  must  resolve.  These  is¬ 
sues  are  discussed  below. 

(b)  Comment.  Statutory  Citation, 
Subsection  306(e)  (1)  : 

Prior  to  granting  approval,  the  Secretary 
shall  also  find  that  the  program  provides: 

(1)  fOT  any  one  or  a  combination  of  the 
following  general  techniques  for  control  of 
land  and  water  uses  within  the  cocustal  zone: 

(A)  State  establishment  of  criteria  and 
standards  for  local  implementation,  subject 
to  administrative  review  and  enforcement  of 
compliance: 

(B)  Direct  state  land  and  water  use  plan¬ 
ning  and  regulation,  or 

(C)  State  administrative  review  for  con¬ 
sistency  with  the  management  program  of 
all  development  plans,  projects,  or  land  and 
water  vise  regulations,  including  exceptions 
and  variances  thereto,  proposed  by  any  state 
or  local  authority  or  private  developer,  with 
power  to  approve  or  disapprove  after  public 
notice  and  an  opportunity  for  hearings. 

(c)  Comment.  Local  implementation — 
Technique  A 

(1)  Control  technique  306(e)  (1)  (A)  of 
the  Act  allows  for  State  establishment  of 
policies,  criteria  and  standards  for  local 
implementation,  subject  to  administra¬ 
tive  review  and  enforcement  of  compli¬ 
ance.  The  critical  issues  related  to  this 
technique  are; 

(i)  the  degree  of  specificity  required  in 
the  State  criteria  and  standards, 

(ii)  the  extent  to  which  local  pro¬ 
grams,  ordinances  or  regulations  must  be 
in  place  prior  to  approval  of  Uie  State’s 
management  program  by  the  Associate 
Administrator,  and 

(iii)  the  means  for  State  administra¬ 
tive  review  and  enforcement  of  compli¬ 
ance. 

The  chart  and  discussions  below  are 
meant  to  guide  State  responses  to  these 
issues  and  to  indicate  the  type  and  de¬ 
gree  of  latitude  (XIZM  will  find  accept¬ 
able. 
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(2)  Specificity  of  standards.  Under 
Technique  A  the  State  establishes  poU- 
les,  standards  and  criteria  regarding 
management  of  particular  coastal  re¬ 
sources,  uses  and  areas  for  local  govern¬ 
ments  to  implement.  (Item  1  on  chart.) 
This  implementation  can  ccmslst  of  de¬ 
velopment  or  revision  of  local  programs, 
laws,. ordinances  or  regulations  provided 
that  these  are  based  on  the  State  poli¬ 
cies,  standards  and  criteria  and  are  en¬ 
forceable.  The  State  pedicles,  criteria 
and  standards  must  be  adopted  as  part 
of  the  coastal  management  program, 
either  pursuant  to  legislation  or  binding 
executive  action.  These  criteria  must  be 
adopted  by  the  State  at  the  time  of  sub¬ 
mission  of  a  program  to  the  Associate 
Administrator  for  approval  and  must  be 
sufficiently  specific  to  provide  those  who 
will  be  affected  by  the  management  pro¬ 
gram  with  a  reasonable  imderstanding 
of  how  land  and  water  activities  and 
uses  will  be  managed  once  local  programs 
and/or  ordinances  are  adopted.  At  a 
minimum,  the  State  guidelines  must  pro¬ 
vide  for,  or  incorporate,  at  least  the  de¬ 
gree  of  specificity  and  predictability 
provided  by  the  general  State  coastal 
policies  developed  pursuant  to  §  923.3  of 
these  regulations.  Following  are  two  ex¬ 
amples  of  State  guidance  to  localities 
that  is  sufficiently  specific: 

(i)  New  development  shall  assure  sta¬ 
bility  and  structural  integrity,  and 
neither  create  nor  contribute  signifi¬ 
cantly  to  erosion,  geologic  instability,  or 
destruction  of  the  site  or  surrounding 
area  or  in  any  way  require  the  construc¬ 
tion  of  protective  devices  that  would 


substantially  alter  natural  landforms 
along  bluffs  and  cliffs; 

(11)  The  scenic  and  visual  qualities  of 
coastal  areas  shall  be  considered  and 
protected  as  a  resource  of  public  impor¬ 
tance.  Permitted  devdopment  shall  be 
sited  and  designated  to  protect  views  to 
and  along  the  ocean  and  scenic  coastal 
areas,  to  minimize  the  alteraUcm  of  nat¬ 
ural  land  forms,  to  be  visually  compatible 
with  the  character  of  surrounding  areas, 
and,  where  feasible,  to  restore  and  en¬ 
hance  visual  quality  in  visually  degraded 
£0*688. 

(3)  States  using  Technique  A  may 
seek  section  306  approval  after  £J1  requi¬ 
site  loc£il  ordinances  or  programs  have 
been  reviewed  and  approved.  In  such 
cases,  only  items  5-9  of  the  chart  apply. 

(4)  Interim  controls.  Alternatively, 
States  may  seek  program  approvBd  prior 
to  final  approval  of  all  local  ordinances 
£uid  programs  provided  that: 

(i)  a  reasonable  time  and  procedure 
for  local  compliance  has  been  established 
(what  cemstitutes  a  reasonable  time  pe¬ 
riod  shall  be  agreed  to  by  the  State  and 
the  Associate  AdministratcH*) ; 

(ii)  the  State  policies,  standards  and 
criteria  are  sufficiently  specific  (as  dis¬ 
cussed  in  (2)  above) ;  and 

(iii)  there  is  sufficient  interim  author¬ 
ity  to  insiu*e  that  land  and  water  use  de¬ 
cisions  subject  to  the  management  pro¬ 
gram  will  be  consistent  with  the  policies, 
goals  and  objectives  of  the  management 
program  between  the  time  of  section  306 
an>rov£d  imd  the  time  when  £ill  local  pro¬ 
grams  Eire  adopted.’  The  Euiequacy  of 
these  interim  authorities  will  be  judged 


on  the  same  basis  as  specified  for  di- 
ftet  State  controls  (Technique  B),  dis¬ 
cussed  in  (d)  below,  or  as  specified  for 
case-by-case  reviews  (Technique  C),  as 
discussed  in  (e)  below,  as  appropriate. 

During  the  interim  period  while  local 
programs,  ordinances,  etc.  are  being 
ad<H>ted  or  revised  and  approved,  agen¬ 
cies  and  applicants  must  be  consistent 
only  with  those  State  policies,  standards, 
criteria  and  authorities  that  are  in  ef¬ 
fect  in  the  interim.  However,  as  each 
local  program,  ordinance,  etc.  is  adopted 
by  the  locality  and  approved  by  the  ap¬ 
propriate  State  Eigency,  thereafter  con¬ 
sistency  with  approved  local  programs, 
ordinances,  etc.  will  be  required. 

(5)  Review  I  Approval  Process.  Once 
State  policies,  standards  and  criteria 
have  been  adopted,  local  governments 
propose  plans,  programs  and/or  regula¬ 
tions  to  implement  the  policies  and 
standards.  (Item  2  on  chart.)  This  effort 
may  include  the  preparation  of  new  com¬ 
prehensive  plans,  zoning  ordinances,  by¬ 
laws,  subdivision  regulations,  special 
purpose  regulations  (as  for  example, 
sand  dune  protection  ordinances) ,  or  the 
revision  of  existing  plans,  ordinances,  or 
regulations.  The  State  entity  empowered 
by  legislative  or  executive  mandate  to 
review  local  programs  (which  may  in¬ 
clude  plans,  laws,  ordinances  and/or 
regulations)  must  determine  if  the  pro¬ 
grams  meet  the  requirements  of  the 
State  policies,  standards  and  criteria. 
(Item  3  on  chart.)  If  the  localities  do  not 
develop  program  consistent  with  the 
policies,  standards  and  criteria,  the  State 
must  have  the  authority  to  take  action 
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to  assiire  that  management  program  Is 
implemented,  either  by  the  State  or  by 
the  local  government.  (Item  4  on  chart.) 
To  insure  implementation,  the  State 
must  have  the  ability  to  do  at  least  one 
of  the  following: 

(i)  Directly  enforce  the  State  stand¬ 
ards  and  criteria.  To  use  this  alternative, 
a  State  would  need  enough  State  au¬ 
thorities  to  be  able  to  control  directly 
land  and  water  uses  which  have  a  direct 
and  significant  impact  upon  the  coastal 
waters; 

(ii)  Prepare  a  local  program  for  the 
local  government  to  enforce.  To  use  this 
alternative  the  State  must  have  (a)  stat¬ 
utory  authority  to  prepare  and  adopt  a 
program  for  a  local  government,  and  (b) 
a  mechanism  by  which  the  State  can 
cause  the  local  government  to  enforce 
the  State-created  program.  (See  (iv)  be¬ 
low  for  a  potential  enforcement  mecha¬ 
nism)  ; 

(Hi)  Prepare  and  enforce  a  program 
and  regiilations  on  behalf  of  a  local  gov¬ 
ernment.  Here  the  State  must  have  the 
authority  to  (a)  prepare  and  adopt  a 
plan,  regiUations,  and  ordinances  for  the 
local  government  and  (b)  enforce  such 
plans,  regulations  and  ordinances.  The 
distinction  between  this  approach  and 
the  preceding  one  is  that  in  this  case  the 
State  both  adopts  and  Implements  while 
in  the  preceding  case,  the  State  adopts 
but  the  local  government  implements; 

(iv)  Seek  judicial  relief  against  the 
local  government  for  failure  to  comply 
with  a  management  program; 

(V)  Review  local  government  actions 
on  a  case-by-case  basis  or  on  appeal,  and 
prevent  actions  inconsistent  with  the 
standards  and  criteria.  Under  this  op¬ 
tion,  when  a  local  government  fails  to 
adopt  an  approvable  program,  the  State 
must  have  the  ability  to  review  activities 
in  the  coastal  zone  subject  to  the  man¬ 
agement  program  and  the  power  to  pro¬ 
hibit,  modify  or  condition  those  activities 
based  on  the  policies,  standards  and  cri¬ 
teria  of  the  management  program;  or 

(Vi)  If  a  locality  fails  to  adopt  a  man¬ 
agement  program,  the  State  could  devise 
a  procedure  whereby  the  responsibility 
for  preparing  a  program  shifts  to  an 
intermediate  level  government,  such  as 
a  county.  If  this  intermediate  level  of 
government  fails  to  produce  a  program, 
then  the  State  must  have  the  ability  to 
take  one  of  the  actions  described  above. 
This  alternative  cannot  be  used  where 
county  government  lacks  the  legal  au¬ 
thority  to  adopt  and  implement  regula¬ 
tions  necessary  to  implement  State  poli¬ 
cies,  standards  and  criteria. 

(6)  Enforcement.  Once  a  local  pro¬ 
gram  is  approved,  implementation  and 
enforcement  begin.  (Item  5  on  chart.) 
To  ensure  that  local  actions  continue  to 
comply  with  the  State  management 
policies,  the  State  must  establish  a  moni¬ 
toring  system.  (Item  6  on  chart.)  While 
there  is  a  more  generalized  discussion  of 
monitoring  in  §  923.46,  with  specific  ref¬ 
erence  to  monitoring  of  local  implemen¬ 
tation  the  State  agency  designated  pur¬ 
suant  to  subsection  306(c)  (5)  of  the  Act 
will  be  responsible  for  establishing  a 
monitoring  system  capable  of  detecting 
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patterns  of  noncompliance.  Given  the 
substantive  differences  that  can  be  ex¬ 
pected  In  State  programs  with  respect 
to  what  constitutes  compliance  with 
State  policies,  it  will  be  up  to  each  State 
to  develop  an  appropriate  monitoring 
system.  The  monitoring  system  and  the 
determination  of  what  constitutes  a  pat¬ 
tern  of  nmicompliance  should  take  into 
acco\mt  such  considerations  as  the  num¬ 
ber  of  activities  improperly  managed, 
the  size  and  type  of  such  activities,  their 
proximity  to  coastal  waters  and  to  spe¬ 
cial  management  areas,  and  whether 
they  constitute  uses  of  regional  benefit 
Following  are  some  monitoring  tech¬ 
niques  States  may  want  to  use,  either 
singly  or  in  combination.  The  list  is  not 
exhaustive  and  does  not  limit  States  to 
adopting  only  these  techniques: 

(i)  Periodic  reports — monthly  reports 
submitted  by  each  local  government  list¬ 
ing  all  building  permits  issued,  variances 
and  exceptions  granted,  subdivision  plats 
approved,  etc,  during  the  preceding 
month, 

(U)  Spot  checks  by  State  agency, 

(iii)  Procedures  for  submission  of  citi¬ 
zen  complaints  followed  by  State  review 
of  complaint, 

(iv)  Establishment  of  citizen  “over¬ 
view”  committees,  or 

(v)  Selective  review  of  local  decisions. 
The  State  would  review  only  those  de¬ 
cisions  it  defines  as  “major.” 

If  no  pattern  of  noncompliance  is 
found,  local  governments  continue  im¬ 
plementation  of  local  authorities  and  the 
State’s  role  is  confined  to  continued  mon¬ 
itoring.  (Item  7  on  chart.)  If,  however, 
monitoring  reveals  a  pattern  of  noncmn- 
pliance,  the  State  must  be  able  to  insure 
that  its  standards  and  criteria  are  ad^ 
hered  to.  (Item  8  on  chart.)  The  State 
need  not  assure  this  adherence  each  and 
every  time  improper  enforcement  occurs. 
The  State  must  be  capable  of  assuring 
such  compliance  only  when  a  pattern  of 
deviation  is  detected.  (Item  9  on  chart.) 
When  State  action  is  required  because 
of  failure  by  a  local  government  to  en¬ 
force  its  program,  the  State  has  the  fol¬ 
lowing  options  available  to  enforce  com¬ 
pliance: 

(i)  Directly  enforce  the  entire  local 
program; 

(ii)  Directly  enforce  that  portion  of 
the  local  program  that  is  being  enforced 
improperly.  State  intervention  here 
would  be  necessary  only  in  those  local 
government  activities  that  are  violating 
the  policies,  standards  or  criteria.  For 
example,  if  a  subdivision  regulation  were 
the  only  part  of  a  program  that  was 
being  enforced  improperly.  State  en¬ 
forcement  could  be  limited  to  that  reg¬ 
ulation.  In  such  a  case,  the  State  would 
need  to  have  the  statutory  authority  to 
ensure  compliance  of  subdivision  appli¬ 
cations; 

(iii)  Seek  judicial  relief  against  local 
government  for  failure  to  properly  en¬ 
force; 

(iv)  Review  local  government  actions 
on  a  case-by-case  basis  or  on  appeal  and 
the  power  to  prevent  those  actions  incmi- 
sistent  with  the  policies  and  standards. 
The  same  authorities  as  those  noted  in 
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connection  with  §  923.42(c)  (5)  (v)  above 
would  be  necessary;  or 

(v)  Provide  a  procedure  whereby  the 
responsibility  for  enforcing  a  program 
shifts  to  an  intermediate  level  of  gov¬ 
ernment,  assuming  statutory  authority 
exists  to  enable  the  immediate  level  of 
government  to  assiune  this  responsibility. 

(d)  Comment.  Direct  state  control — 
Technique  B. 

(1)  Under  Technique  B,  a  State  may 
control  land  and  water  uses  subject  to 
the  management  im^rram  on  the  basis  of 
direct  State  authority.  Ihis  authority 
may  be  derived  from  a  single,  compre¬ 
hensive  piece  of  legislation  specific  to 
coastal  management  and  the  require¬ 
ments  of  this  Act  or  on  the  basis  of 
several  different,  often  pre-existing. 
State  authorities  which  are  coordinated 
with  and  applied  on  the  basis  of  com¬ 
prehensive  coastal  management  policies 
developed  pursuant  to  S  923.3.  This 
latter  approach  has  been  referred  to  in¬ 
formally  as  networking. 

(2)  Comprehensive  legislation.  While 
it  is  possible  that  a  State  will  be  able 
to  put  together  into  a  single  piece  of 
legi^ation  all  the  authorities  needed  to 
meet  the  reqrilrements  of  this  subpart, 
it  is  more  likely  that  even  a  single,  major 
piece  of  coastal  legislation  will  be  sup¬ 
plemented  with  other  State  authorities 
to  meet  all  the  legal  requirements.  Where 
this  will  be  the  case.  States  are  advised 
to  review  the  commentary  on  network¬ 
ing  that  follows.  Also,  in  cases  where  a 
State  will  be  relying  primarily — but  not 
exclusively — on  a  single  piece  of  legisla¬ 
tion,  it  is  important  to  be  explicit  about 
those  other  authorities  included  in  the 
management  program  as  part  of  the  list¬ 
ing  called  for  in  §  923.41. 

(3)  Networking.  The  critical  issues  re¬ 
lated  to  networking  are: 

(i)  the  extent  to  which  existing,  special 
purpose  laws  adequat^y  reflect  and  will 
be  operated  in  conformity  with  the 
State’s  cwnprehensive  management  poli¬ 
cies; 

(ii)  the  extent  to  which  and  when 
rules  and  regulations  of  networked  au¬ 
thorities  need  to  be  altered;  and 

(ill)  the  extent  to  which  executive 
orders  intradepartmental  or  interagency 
agreements,  memoranda  of  luiderstand- 
ing  or  agreement  are  binding  and  en¬ 
forceable.  Even  though  each  agency  is 
statutorily  mandated  to  carry  out  its 
own,  often  more  narrowly  focused  poli¬ 
cies,  the  effect  of  networking  is  to  tie  the 
implementation  of  these  individual  au¬ 
thorities  into  a  comprehensive  frame¬ 
work  that  addresses  more  than  the  indi¬ 
vidual  responsibilities  of  each  agency 
and  that  makes  these  authorities  part  of 
an  overall,  unified  strategy  for  managing 
coastal  land  and  water  resources.  In  ap¬ 
plying  existing  authorities,  the  State 
must  determine  that  they  can  be  used  to 
implement  the  full  range  of  policies 
identified  as  necessary  for  coastal  man¬ 
agement  purposes. 

(4)  Enforceability.  Each  State  agency 
which  exercises  statutory  authority  that 
is  to  be  incorporated  into  the  manage¬ 
ment  program  must  be  legally  bound  to 
exercise  its  authority  in  conformance 
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with  tbe  State’s  coastal  policies.  Ilils  can 
be  achieved  through  an  executive 
order  an  Interagmcy  agreement  (In¬ 
cluding  m^<H‘anda  of  understanding 
agreemmt)  provided  that  such  order  or 
agreement  binds  the  affected  parties  to 
conformance  with  relevant  management 
program  pc^cles.  In  States  where 
affected  agoicy  heads  repmt  directly  to 
the  (jovemor  and  where  the  Governor 
has  a  legal  policy  making  responsibility, 
an  executive  order  will  be  an  acceptable 
instrument  to  assure  the  coordination  of 
networked  activities. 

(5)  Interagency  agreements  (such  as 
memoranda  of  imderstanding  or  agree¬ 
ment)  must  be  binding  and  enforceable 
in  order  to  constitute  acceptable  legal 
authorities.  Interagency  agreements  will 
be  considered  enforceable  if  the  manage¬ 
ment  program  and  State  authorities  in 
support  of  the  program  provide  grounds 
fcM*  bringing  an  action  to  ensure  compli¬ 
ance  of  networked  agencies  with  the  pro¬ 
gram.  It  will  be  sufficient  If  any  of  the 
following  can  bring  suit:  the  State 
agency  designated  pursuant  to  subsec¬ 
tion  306(c)(5)  of  the  Act,  the  State’s 
Attorney  General,  another  State  agency, 
a  local  government,  or  a  citizen. 

(6)  It  is  anticipated  that  executive 
orders  and  Interagency  agreements  will 
focus  cm  either  or  both  of  the  following: 

(i)  tie  in  of  an  enforcement  mecha¬ 
nism;  as  for  example,  tying  in  an  exist¬ 
ing  enforcement  mechanism  of  an 
agency  to  serve  as  the  basic  compliance 
mechanism  for  coastal  man£^ement  pur¬ 
poses,  or,  more  likely; 

(ii)  establishment  of  conformance  re¬ 
quirements  of  other  State  agency  ac¬ 
tivities  or  authorities  to  management 
program  policies.  In  order  for  inter¬ 
agency  agreements  to  be  considered 
binding.  States  should  include  the  fol¬ 
lowing  : 

(A)  a  description  of  how  the  net¬ 
worked  agency,  in  implementing  or  en¬ 
forcing  its  particular  authorities,  will  op¬ 
erate  those  authorities  in  conformance 
with  the  management  program’s 
policies; 

(B)  a  discussion  of  procedures  to  be 
followed  to  resolve  ccmfllcts  between 
agency  activities  and  management  pro¬ 
gram  policies  or  conflicts  between  den¬ 
otes  regarding  what  constitutes  conform¬ 
ance  with  the  policies ; 

(7)  If  .networked  State  agencies  can 
enforce  the  management  program  poh- 
cies  at  the  time  of  section  306  approval 
without  first  having  to  revise  their  op¬ 
erating  rules  and  regulations,  then  any 
proposed  revisions  to  such  rules  and  reg¬ 
ulations  which  would  enhance  or  facil¬ 
itate  implementation  need  not  be  ac¬ 
complished  prior  to  program  approval. 
However,  where  State  agencies  cannot 
enforce  coastal  policies  without  first  re¬ 
vising  their  rules  and  regulations,  then 
these  reveisions  must  be  made  prior  to 
program  approval.  An  example  clarify¬ 
ing  the  distinction  between  these  two 
statements  follows:  Assume  State  X  has 
established  as  a  management  program 
policy  that  only  specified  types  of  devel¬ 
opment  henceforth  will  be  permitted  mi 
barrier  islands.  Assume  further  that  such 
a  policy  statement  is  contained  in  State 


leglslatimi  &at  proclahas  sudi  polk7  lo' 
be  effective  Irmnrdlatrty  and  directs  an 
State  agencies  to  rerise  their  ezlsttng  op¬ 
erating  procedures  (Including  mtos  mvI 
regulations)  within  a  certain  time  period 
to  conform  with  the  policy.  In  this  case, 
the  policy  is  enforceable  at  time  ot  man¬ 
agement  program  approval  the  re- 
vlslmi  of  associated  rules  and  regulations 
could  occur  after  program  i^roval. 
Now,  however,  assume  the  same  p^cy  is 
part  of  the  management  program  but  the 
corresponding  State  legi^tion  states 
the  policy  becomes  effective  when  State 
regulations  have  been  revised  to  r^ect 
this  policy  mandate.  In  this  examine, 
rule  revlsloa  would  be  necessary  prtor  to 
program  approval. 

(e)  Comment.  Case-by-case  reviews — 
Technique  C. 

(1)  Under  Technique  C  States  review 
individual  private  or  pubUe  plans  or 
projects  which  have  been  defined  In  the 
management  iHogram  as  subject  to  re¬ 
view  for  consistmicy  with  the  manage¬ 
ment  program.  The  State  must  have  the 
power  to  approve  or  disapprove  such  ac¬ 
tions  or  the  power  to  seek  court  review. 
The  State  must  provide  public  notice  of 
the  acticoi  and  must  provide  <g>portunlty 
for  a  puUlc  hearing  iHior  to  rendering 
a  decision.  Under  this  technique  the  crit¬ 
ical  issues  that  must  be  addressed  are: 

(1)  Ihe  basis  on  which  the  designated 
State  agency  will  decided  to  review  par¬ 
ticular  plans  or  projects; 

(il)  The  criteria  by  which  plans  and 
pnx^jects  will  be  apix'oved  or  disapimoved; 
and 

(iii)  The  procedures  under  which  the 
case-by-case  reviews  will  be  conducted. 

(2)  This  technique  requires  the  great¬ 
est  degree  of  policy  specificity  because 
compliance  with  the  program  will  not  re¬ 
quire  any  mrior  actions  on  the  part  of 
anyone  affected  by  the  program.  Specific¬ 
ity  also  is  needed  to  avoid  challenges  that 
decisiems  (made  pursuant  to  the  man¬ 
agement  program)  axe  imfounded,  arbi- 

'  trary  or  capricious. 

(3)  Under  this  technique  it  Is  not 
necessary  that  each  and  every  plan  or 
project  be  reviewed  by  the  State  agency 
but  the  authority  to  do  so  must  exist. 
The  State  must  define  in  the  manage¬ 
ment  program  the  type  of  actions  or 
projects  it  will  review,  based  on  the  sig¬ 
nificance  of  an  action  in  terms  of  its  im¬ 
pacts  cm  coastal  resources,  its  potential 
for  incompatibihty  with  the  State’s 
coastal  management  pc^cies,  and  its 
greater  than  local  significance. 

(4)  Procedures.  Certain  minimal 
procedural  requirements  are  dictated  by 
the  lanaguage  of  section  306(e)  (1)  (C)  of 
the  Act.  'These  are  that: 

(i)  Prior  to  approving  or  dlsap(Hx>ving 
the  consistency  of  a  development  plan  m: 
project  wdth  Uie  management  program, 
public  notice  be  provided.  Such  pubUc 
notice  should  be  provided  in  those  com¬ 
munities  most  hkely  to  be  affected  by  the 
proposal.  Further,  such  public  notice 
should  provide  information  on  the  na¬ 
ture  (rf  the  prtmoeal  (such  as  size,  loca¬ 
tion,  type,  etc.) ,  where  fxirther  informa¬ 
tion  is  available,  and  notice  hearing 
dates,  if  any; 


(11)  Tlieire  be  Ihe  opportunity  tor  hear- 
Inga,  Hearings  may  be  defined  as  pub¬ 
lic  hearings  or  such  other  hearings 
format  as  may  be  permitted  under  a 
State’s  Administrative  Procedures  Act 
or  pursuant  to  an  agenesr's  administra¬ 
tive  or  opMwting  regulations,  or  provi- 
idons  for  providing  written  comments. 

§  923.43  Authorities  related  to  uses  of 
regional  benefit. 

(a)  Requirement.  In  addition  to  the 
requirement  of  section  923.13  to  deter¬ 
mine  what  constitute  uses  of  regional 
benefit.  States  must  provide  for  a  method 
of  assuring  that  local  land  and  water 
use  regulations  within  the  coastal  zone 
do  not  unreasemaUy  restrict  or  exclude 
land  and  water  uses  of  regional  benefit. 
In  order  to  meet  the  requirements  of 
this  section.  States  must  idmtify  those 
techniques,  including  legal  authorities, 
that  will  be  iised  to  assure  that  unreason¬ 
able  restrlctioiis  or  exchisimis  by  local 
land  and  water  use  regulations  shall  not 
occur. 

(b)  Comment.  Statutory  Citation,  Sub¬ 
section  306(e)  (2) : 

Prior  to  granting  approval,  the  Secretary 
■ball  also  find  that  the  i»t)gram  provicles: 

*  *  *  (3)  for  a  method  assuring  that  local 
land  and  water  use  regulations  within  the 
coastal  sons  do  not  unreasonably  restrict  or 
exclude  land  and  water  uses  of  regional 
benefit. 

(c)  Comment.  Following  are  some  ex¬ 
amples  of  acceptable  techniques  that 
may  be  used  to  assure  that  local  regu¬ 
lations  do  not  unreasonably  restrict  or 
exclude  uses  of  regional  benefit.  These 
examples  are  not  exclusive,  but  rather 
are  Illustrative  of  approaches  that  will 
meet  the  requirements  of  this  section: 

(1)  Statewide  siting  laws  that  super¬ 
cede  local  regulaticms  when  necessary; 

(2)  Assurance  that  an  adequate  (or  ex¬ 
cessive)  amount  of  specific  sites  are  set 
aside  to  meet  a  projection  of  reasonable 
and  forseeable  demand  for  different  uses 
of  regional  benefit  through: 

(i)  State  acquisition  programs  for  sites 
as  the  need  arises  for  particular  uses  of 
regicmal  benefit; 

(il)  po'ovision  of  sites  In  local  maps  or 
ordinances;  or 

(iii)  State  guidelines  defining  uses  of 
regicmal  benefit  and  requiring  their  con¬ 
sideration  as  local  implementation  pro¬ 
grams  are  developed. 

If  a  State  follows  examples  (il)  or  (iii). 
that  State  must  have  the  ability  to  as- 
that  if  local  maps,  ordinances  or 
programs  are  changed,  such  changes  will 
not  result  in  an  insufficient  munber  of 
sites  throughout  the  coastal  zone  to  meet 
projected  demands; 

(3)  Definition  of  what  constitutes  un¬ 
reasonable  restrictions  or  exclusions  and 
establishment  of  an  administrative  or 
judicial  mechanism  to  deal  with  such 
restrictions  or  exclusions  as  they  occur. 
Under  this  approach,  the  two  essential 
dements  are: 

(i)  A  specific  definition  of  what  consti¬ 
tutes  an  unreasonable  restriction  or  ex- 
chision  hi  order  to  provide  the  basis  for 
an  appeal  or  other  action  to  the  admin¬ 
istrative  or  judicial  mechanism.  States 
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may  wish  to  define  **an  unreasMiable  re¬ 
striction  or  ezchislcMi”  along  similar  lines 
to  what  would  constitute  “arbitrary  or 
capricious’’  zoning  action  In  order  to  pro¬ 
vide  the  same  groimds  for  action; 

(11)  Provision  of  standing  to  some  par¬ 
ty — either  a  State  agency,  a  local  gov¬ 
ernment,  a  landowner,  or  an  aggrieved 
party — to  challenge  an  allegedly  unrea¬ 
sonable  restrictlcm  or  exclusimi. 

§  923.44  Air  and  water  pollution  control 
requirements. 

(a)  Requirement.  In  order  to  fulfill  the 
requirements  of  section  307  (f )  of  the  Act, 
States  must  incorporate  into  their  pro¬ 
grams  requirements  established  pursu¬ 
ant  to  the  Federal  Water  Pollution  Con¬ 
trol  Act  (FWPCA)  as  amended,  and  the 
Clean  Air  Act  (CAA)  as  amended. 

(b)  Comment.  Statutory  Citation,  Sub¬ 
section  307(f) : 

Notwithstanding  any  other  jvovlslon  of 
thla  title,  nothing  In  thla  title  shaU  In  any 
way  affect  any  requirement  (1)  established 
by  the  Federal  Water  Pollution  Act  as  amend¬ 
ed,  or  the  CTlean  Air  Act  as  amended,  or  (2) 
established  by  the  Federal  Government  or 
any  state  ae  local  government  pursuant  to 
such  Acts.  Such  requirements  shall  be  In¬ 
corporated  In  any  program  devel<^d  pursu¬ 
ant  to  this  title  and  shaU  be  the  water  pcdlu- 
tlon  control  and  air  poUutlon  control  re¬ 
quirements  appUcable  to  such  program. 

(c)  Comment.  Incorporation.  (1)  With 
respect  to  the  document  submitted  for 
tqiproval,  it  is  sufficient  that  the  program 
state  that  the  requironents  of  the 
FWPCA  and  CAA  are  the  minimum 
water  and  air  pollution  control  require¬ 
ments  applicable  to  the  management 
program  and  are  incorporated  by-  ref- 
^nce.  However,  to  be  truly  meaning¬ 
ful,  Incorporation  of  the  air  and  water 
quality  requirements  should  Involve  their 
ccmsideration  during  program  develop¬ 
ment,  especially  with  respect  to  use  de- 
terminati(xi8  and  designation  of  areas  for 
special  management. 

(2)  Following  is  a  table  of  the  most 
important  dean  Air  Act  requirements. 
These  requirements  are  categorized  as 
either  uniform,  nationwide  requirements 
or  non-uniform  requirements  applicable 
to  a  specific  State  or  local  area  ’The  first 
category  of  requirements  is  established  in 
the  dean  Air  Act  or  by  the  Environmen¬ 
tal  Protectimi  Agency  (EPA).  pursuant 
to  provisions  of  the  Act,  and  ai^lles  uni¬ 
formly  in  all  areas  of  the  coimtry.  nie 
second  category  of  requirements  is  based 
on  the  nature  of  air  quality  problems 
that  exist  or  are  forecast  in  coastal  areas, 
in  locations  where  emlsslcoi  sources  may 
affect  air  quality  in  coastal  su'eas,  and  in 
other  areas  of  a  State.  The  majority  of 
the  second  category  of  requirements  wlU 
be  Included  in  the  State  Implementation 
Plans  (SIPs)  required  by  the  dean  Air 
Act. 


Table. — Clean  Air  Act  requirements 

Vniform,  statewide  Nonuniform 

requirements  requirements 

National  ambient  air  {SIP’S) 

quaUty  standards.  New  aoxirce  review. 
Motor  vehicle  emls-  Emissions  or  air 

Sion  standards  (ex-  q\iality  standards 

cept  California) .  more  stringent 

New  source  perform-  than  Federal 

ance  standards.  standards. 

National  emissions  Prevention  of  slgnill- 
standards  for  haz-  cant  deterioration, 

ardous  air  pollut-  Prevention  of  deteri- 
anta.  oration  in  nonat¬ 

tainment  areas. 

Other  attainment 
or  maintenance 
such  as  transpor¬ 
tation  control 
measvires. 

(3)  Water  quality  standards  are  es¬ 

tablished  by  prwnulgation  or  EPA  ap¬ 
proval  of  State  standards,  taking  into 
consideration  public  water  supplies,  pro- 
tecticm  and  propagation  of  fish,  shdlfish 
and  wildlife,  recreatiwi,  agriculture,  in¬ 
dustry  and  navigation.  EPA  itself  devel¬ 
ops  standards  on  effluent  limitations,  new 
source  perfonnance  standards,  treat¬ 

ment  standards  and  toxic  pollutant  dis¬ 
charge  standards. 

(4)  More  stringent  standards  must  be 
incorporated  into  a  managonait  pro¬ 
gram  where  such  are  devdoped  pursuant 
to  Fwpcedures  provided  for  in  the  Clean 
Air  Act  and  Federal  Water  Pcdlution 
Control  Act  and  where  such  standards 
can  be  enforced  under  State  authorities. 

(i)  In  such  cases,  if  incorporation  of 
these  more  stringent  standards  leads  to 
the  restriction  or  exclusion  of  some  fa¬ 
cilities  in  which  there  is  a  national  inter¬ 
est  in  their  siting,  such  exclusion  or  re¬ 
striction  is  established  pursuant  to  the 
requirements  of  the  Clean  Air  Act  and 
Federal  Water  Pollution  Control  Act  in 
which  there  is  also  a  national  interest. 

(ii)  Where  more  stringent  require¬ 
ments  are  incorporated,  these  should  be 
explicitly  referenced  as  such  in  the  man- 
agonent  program.  Whether  or  not  the 
additional  requirements  per  se  must  be 
Included  in  the  body  of  the  management 
program  docvun^t,  as  an  appendix,  or 
as  a  separate  reference  will  dep^d  on 
the  nature  and  detail  of  these  require¬ 
ments.  States  should  consult  with  OCZM 
on  this  matter. 

§  923.45  Organizational  s^ruvlure. 

(a).  Requirement.  In  order  to  fulfill 
the  requirements  of  subsections  305(b) 
(6)  and  306(c)(6)  of  the  Act,  States 
must  describe  the  organizatimial  struc¬ 
ture  that  will  be  used  to  Implement  and 
administer  the  manag^ent  program. 
This  description  must  Include  a  discus¬ 
sion  of  those  State  and  other  agencies, 
including  local  governments,  that  will 
have  responsibility  for  administering,  en¬ 
forcing  and/or  monitoring  those  author¬ 
ities  (»■  techniques  required  pursuant  to 
the  following  subsectkms  of  the  Act: 
306(c)(2)(B);  306(c)(7);  306(d)  (1) 

and  (2);  306(e)  (1)  and  (2)  and  307(f). 
Farther,  the  State  must  describe  the  re¬ 


lationship  of  these  administering  agen- 
elesi  to  the  State  agency  designated  pur¬ 
suant  to  subsection  306(c)  (5)  of  the  Act. 

(b)  Comment.  Statutory  Citation, 
Subsection  305  (b)  (6) : 

The  management  program  fmr  each  coastal 
state  shall  Include  •  •  •  (6)  A  description 
of  the  organizational  structure  proposed  to 
imi^ement  such  management  program  In- 
cludli^  the  responsibilitlee  and  Interrela- 
tioDsblpa  of  local,  areawide,  state,  regional 
and  interstate  agencies  in  the  management 
process. 

(c)  Comment.  Statutwy  Citation, 
Subsection  306(c)  (6) : 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  •  (6)  the 
state  is  organized  to  implement  the  manage¬ 
ment  prograih  required  under  paragraph  (1) 
of  this  subsection. 

(1)  The  main  purpose  of  this  require¬ 
ment  is  to  provide  a  clear  understanding 
of  the  entitles  that  have  responsibility 
for  administering  various  aspects  of  the 
management  program  and  the  interrela¬ 
tionship  of  these  entities.  , 

§  923.46  Designated  State  agency.  ^ 

(a)  Requirement.  In  order  to  fulfill 
the  requirement  of  subsection  306(c)  (5) 
of  the  Act,  the  Governor  must  designate 
a  single  State  agency  to  receive  and  ad¬ 
minister  section  306  grants.  This  State 
agency  shall  be  fiscally  and  program¬ 
matically  resix>nsible  for  the  grants  and 
further  must  have  the  following  capa¬ 
bilities; 

(1)  the  fiscal  and  legal  capability  to 
accept  and  administer  grant  funds,  to 
make  contracts  or  similar  arrangements 
(such  as  passthrough  grants)  with  par¬ 
ticipating  agencies  for  the  purpose  of 
carrying  out  specific  management  tasks 
and  to  accoimt  for  the  expenditure  of 
implementation  funds  by  any  recipient 
of  such  monies. 

(2)  the  administrative  capability  to 
monitor  and  evaluate  the  management 
of  the  State’s  coastal  resources  by  the 
various  agencies  and/or  local  govern¬ 
ments  with  specified  responsibilities  un¬ 
der  the  management  program/irrespec- 
tive  of  whether  such  entities  receive  sec¬ 
tion  306  funds) ;  to  make  periodic  re¬ 
ports  to  OCZM.,  the  Governor,  or  the 
State  legislature,  as  appropriate,  regard¬ 
ing  the  perfonnance  all  agencies  in¬ 
volved  in  the  program.  The  agency  must 
be  capable  of  presenting  evidence  of  ad¬ 
herence  to  the  management  program  or 
justification  for  deviation  fr<Mn  the  pro¬ 
gram  as  part  of  the  review  of  State  per- 
formance  required  by  section  312  of  the. 
Act;  and 

(3)  the  ability  to  request  approval 

from  the  Associate  Administrator  for 
amendments  or  refinements  to  the  man¬ 
agement  program,  if  and  when  appro-’ 
priate.  j 

(b)  Comment.  Statutory  Citation,  Sub-^ 
section  306(c)  (5) : 
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Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  •  (6)  The 
Governor  of  the  state  has  designated  a  single 
agency  to  receive  and  administer  the  grants 
for  implementing  the  management  program 
required  under  paragraph  (1)  of  this  section. 

(c)  Comment.  The  last  two  require¬ 
ments  in  (a)  above  should  be  read  in 
close  conjunction  with  those  of  Subpart 
J — Review  of  Approved  Management 
Programs,  which  reals  with  review  of 
performance  after  approval,  amend¬ 
ments,  or  refinements  to  management 
programs,  and  termination  and  with¬ 
drawal  of  funding. 

(d)  Comment.  The  306  agency  desig¬ 
nation  is  designed  to  establish  a  single 
point  of  accoimtability  for  prudent  use 
of  administrative  funds  in  the  further¬ 
ance  of  the  management  program  and 
for  monitoring  of  management  activities. 
Designation  does  not  imply  that  this 
single  agency  need  be  a  “super  agency” 
or  the  principal  implementation  vehicle. 
It  is,  however,  the  focal  point  for  proper 
administration  and  evaluation  of  the 
State’s  program  and  the  entity  to  which 
OCZM  will  look  when  monitoring  and  re¬ 
evaluating  a  State’s  program  during  the 
administration  phase. 

(e)  Comment.  The  requirements  for 
the  single  designated  agency  contained 
herein  need  not  be  viewed  as  confining 
or  otherwise  limiting  the  role  and  re¬ 
sponsibilities  which  may  be  assigned  to 
this  agency.  It  is  up  to  the  State  to  de¬ 
cide  in  what  manner  and  to  what  extent 
the  designated  State  agency  will  be  in¬ 
volved  in  actual  program  implementation 
or  enforcement.  In  determining  the  ex¬ 
tent  to  which  this  agency  should  be  in¬ 
volved  in  program  implementation  or  en¬ 
forcement,  specific  factors  shovild  be  con¬ 
sidered,  such  as  the  manner  in  which 
local,  municipal  and  regional  authorities 
are  involved  in  program  implementation, 
the  administrative  structure  of  the  State, 
the  authorities  to  be  relied  upon  and  the 
agencies  administering  such  authorities. 
Became  the  designated  State  agency 
may  be  viewed  as  the  best  vehicle  for 
increasing  the  unity  and  eflBciency  of  a 
management  program,  the  State  may 
want  to  consider  the  following  in  arriv¬ 
ing  at  a  designation. 

(1)  Whether  the  designated  State  en¬ 
tity  has  a  legislative  mandate  to  coordi¬ 
nate  other  State  or  local  programs,  plans 
and/or  policies  within  the  coastal  zone; 

(2)  To  what  extent  linkages  already 
exist  between  the  entity,  other  agencies, 
and  local  governments; 

(3)  To  what  extent  management  or 
regulatory  authorities  affecting  the 
coastal  zone  presently  are  administered 
by  the  agency:  and 

(4)  Whether  the  agency  is  equipped 
to  handle  monitoring,  evaluation  and  en¬ 
forcement  responsibilities. 

§  923.47  Dooumenlation. 

(a)  Requirement.  In  order  to  fulfill 
the  requirwnents  of  subsections  306(c) 
(4),  (5),  (6)  and  (7),  documentation  is 
required  to  the  effect  that  the  Governor: 

(1)  Has  reviewed  and  approved  as 
State  policy  the  management  program, 
and  any  changes  thereto,  submitted  for 
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the  approval  of  the  Associated  Adminis¬ 
trator; 

(2)  Has  deslgnatd  a  single  State 
agency  to  receive  and  administer  imple¬ 
mentation  grants: 

(3)  Attests  to  the  fact  that  the  State 
has  the  authorities  necessary  to  imple¬ 
ment  the  management  program;  and 

(4)  Attests  to  the  fact  that  the  State 
is  organized  to  implement  the  manage¬ 
ment  program. 

This  documentation  may  be  contained 
in  the  transmittal  signed  by  the  Gov¬ 
ernor  which  accompanies  the  manage¬ 
ment  program  submission. 

(b)  Comment.  Ihis  requirement  for  a 
statement  of  «idorsement  by  the  Gov¬ 
ernor  is  intended  to  make  clear  that  the 
management  program  is  an  enforceable 
instrument  of  State  policy  and  to  assure 
gubernatorial  commitment  in  carrying 
out  the  program. 

Subpart  F — Coordination,  Public 
Involvement  and  National  Interests 

§  923.50  General. 

(a)  Coordination  with  governmaital 
agencies  having  interests  and  responsi¬ 
bilities  affecting  the  coastal  zone,  and 
involvement  of  interest  groups  as  well  as 
the  general  public  are  essential  ele¬ 
ments  in  the  development  and  adminis¬ 
tration  of  a  coastal  management .  pro¬ 
gram.  The  coordination  requlr^nents  of 
this  subpart  are  intended  to  lead  to  sub¬ 
stantive  Inputs  into  the  management 
program  as  submitted  for  aiH>roval. 
Evaluation  and  Incorporation  of  these 
inputs  is  necessary  to  achieve  a  proper 
balancing  of  diverse  interests.  The  i>oli- 
cies  of  section  303  of  the  Act  require 
that  a  balancing  of  varying,  sometimes 
conflicting,  interests  be  achieved,  in¬ 
cluding  : 

(1)  The  preservation,  protection,  de¬ 
velopment  and,  where  possible,  the  res¬ 
toration  or  enhancement  of  coastal  re¬ 
sources; 

(2)  The  achievement  of  wise  use  of 
coastal  land  and  water  resources  with 
full  consideration  having  been  given  eco¬ 
logical,  cultural,  historic,  and  esthetic 
values  and  needs  for  economic  develop¬ 
ment;  and 

(3)  The  involvement  of  the  public,  of 
Federal,  State  and  local  governments 
and  of  r^ional  agencies  in  the  develop¬ 
ment  and  implementation  of  coastal 
management  programs, 

(b)  Comment.  Statutory  Citation, 
Section  303 : 

The  Ctongress  finds  and  declares  that  It  Is 
the  national  policy  (a)  to  preserve,  protect, 
develop,  and,  where  possible,  to  restore  or 
enhance  the  resources  of  the  Nation’s  coastal 
zone  for  this  and  succeeding  generations,  (b) 
to  encourage  and  assist  the  states  to  exercise 
effectively  their  responsibilities  in  the  coastal 
zone  through  the  development  and  imple¬ 
mentation  of  management  programs  to 
achieve  wise  use  of  the  land  and  water  re¬ 
sources  of  the  coastal  zone  giving  full  con¬ 
sideration  to  ecological,  cultural,  historic, 
and  esthetic  values  as  well  as  to  needs  for 
economic  development,  (c)  for  all  Federal 
agencies  engaged  In  programs  affecting  the 
coastal  zone  to  cooperate  and  pcu'ticlpate 
with  state  and  local  governments  and  re¬ 
gional  agencies  in  effectuating  the  purposes 


of  this  title,  and  (d)  to  encourage  the  par¬ 
ticipation  of  the  pubUc,  of  Federal,  state  and 
local  governments  and  of  regional  agencies 
in  the  development  of  coctstal  zone  manage¬ 
ment  programs.  With  respect  to  implementa¬ 
tion  of  such  management  programs,  it  is  the 
national  policy  to  encourage  cooperation 
among  the  various  state  and  regional  agen¬ 
cies  Including  establishment  of  interstate 
and  regional  agreements,  cooperative  pro¬ 
cedures,  and  Joint  action  particularly  regard¬ 
ing  environmental  problems. 

(c)  Coordination  with  and  participa¬ 
tion  by  various  units  and  levels  of  gov¬ 
ernment,  interest  groups  and  the  general 
public  shall  begin  early  in  the  program 
development  process  and  shall  occur 
continuously  throughout  the  process  on 
a  timely  basis  to  assure  that  such  efforts 
will  result  in  substantive  inputs  into  a 
State’s  management  program.  State  ef¬ 
forts  should  be  devot^  not  only  to  ob¬ 
taining  information  necessary  for  devel¬ 
oping  the  management  program  but  also 
to  obtaining  views  on  what  is  proposed 
for  implementation  and  to  responding 
to  concerns  by  interested  parties.  Hie 
requirements  for  intergovernmental  co¬ 
operation  and  public  participation  con¬ 
tinue  after  program  approval.  This  sub¬ 
part,  therefore,  deals  with  requirements 
for  coordination  with  governmental  and 
private  bodies  to  assure  that  their  in¬ 
terests  are  fully  articulated  and  con¬ 
sidered  during  the  program  developmoit 
process  and  that  procedures  are  created 
to  insiu-e  continued  consideration  of 
their  viewpoints  during  program  imple¬ 
mentation.  In  addition,  this  Subpart 
deals  with  mediation  procediures  for  se¬ 
rious  disagreements  that  occur  during 
program  devel(H>ment.  Accordingly,  this 
Subpart  deals  with  the  following  subsec¬ 
tions  of  the  Act:  306(c)(1) — Opportu¬ 
nity  for  Pull  Participation;  306(c)  (2)  (A) 
— Plan  Coordination;  306(c)  (2)  (B) — 
Continued  State-Local  Consultation; 
306(c)(3)— Public  Hearings;  306(c)(8) 
— Consideration  of  National  Interests; 
307(b) — Federal  Consultation;  and  307 
(h) — Mediation. 

§  923.51  Federal-State  consultation. 

(a)  Comment.  The  requirements  of 
subsections  306(c)(1)  and  307(b)  of  the 
Act  and  those  of  subsections  307  (c)  and 

(d)  establish  reciprocal  State-Federal 
relationships.  It  is  in  the  context  of  these 
relationships  that  the  requirements  of 
this  section  should  be  read.  In  exchange 
for  providing  relevant  Federal  agencies 
with  the  opportunity  for  full  participa¬ 
tion  during  program  development  and 
for  adequately  considering  the  views  of 
such  agencies.  States  can  effectuate  the 
Federal  consistency  provisions  of  subsec¬ 
tions  307  (c)  and  (d)  of  the  Act  (See  15 
CFR  Part  930) . 

(b)  Requirement.  In  order  to  meet  the 
requirements  of  section  306(c)  (1)  of  the 
Act  for  the  opportimity  of  full  participa¬ 
tion  by  relevant  Federal  agencies  in  the 
development  of  a  State’s  management 
program  and  in  order  to  meet  the  re¬ 
quirements  of  subsection  307(b)  of  the 
Act  that  the  views  of  Federal  agencies 
principally  affected  by  a  State’s  man¬ 
agement  program  have  been  adequately 
considered,  States  must: 
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(1)  Contact  the  office  of  each  relevant 
Federal  agi^fiey  listed  hi  f  923.2(d)  and 
such  other  Federal  agencies  as  may  be 
relevant,  owing  to  a  State's  partk^ar 
circumstances,  early  in  the  development 
of  its  management  program.  The  pur¬ 
pose  of  such  contact  is  to  develop  mutual 
arrangements  or  imderstandingrs  re¬ 
garding  that  agency’s  peu-ticipation  dur¬ 
ing  program  development; 

(2)  Provide  for  Federal  agency  input 
on  a  timely  basis  as  the  program  is  de¬ 
veloped.  Such  input  shall  be  related  both 
to  Information  required  to  develop  the 
management  program  and  to  evaluation 
of  and  recommendations  concerning 
various  elements  of  the  management 
program; 

(3)  Summarize  the  nature,  frequAicy 
and  timing  of  contacts  with  relevant 
Federal  agencies,  including  attempts  to 
resolve  differences,  if  any; 

(4)  "Evaluate  Federal  comments  re¬ 
ceived  during  the  program  development 
process  and,  where  appn^rlate,  accom¬ 
modate  the  substance  of  relevant  com¬ 
ments  in  the  management  program;  and 

(5)  Indicate  the  nature  of  major  Fed¬ 
eral  agency  comments  provided  during 
program  develoiMnent  (either  by  includ¬ 
ing  copies  of  comments  or  by  summariz¬ 
ing  comments)  and  state  any  major 
comments  or  conflicts  between  tiie  man¬ 
agement  program  im>po6als  and  Federal 
views  that  have  not  been  accommodated 
or  resolved  at  the  time  of  program  sub¬ 
mission  and  the  reasons  therefor. 

(c)  Requirement.  With  respect  to  the 
requirements  of  (b)  (4)  above.  States 
must  consider  and  evaluate  relevant 
Federal  agency  views  or  comments  about 
the  following; 

(1)  Ihe  management  of  coastal  re¬ 
sources  for  preservation,  conservation, 
development,  enhancement  or  restora¬ 
tion  purposes,  including  statements  of 
national  interest  policies  or  claims  re¬ 
lated  thereto; 

(2)  Statements  of  national  interests  in 
the  planning  for  or  siting  of  facilities 
which  are  more  than  local  in  nature; 

(3)  Uses  which  are  subject  to  the  man¬ 
agement  pre^ram; 

(4)  Areas  which  are  of  particular  con¬ 
cern  to  the  management  program;  and 

(5)  Federally  developed  or  assisted 

!  plans  that  must  be  coordinated  with  the 
\  management  pursuant  to  subsection 
;  306(c)  (2)  (A)  of  the  Act.  (See  9  923.56 

f  for  m(M%  detail  on  this  last  requirement) . 

(d)  Requirement.  In  order  to  fulfill 
his/her  responsibilities  under  subsection 
306(c)(1),  the  Associate  Administrator 
shall  find  that  adequate  opportimlty  for 
full  participation  by  relevant  Federal 
agencies  has  bera  provided  if  a  State 
has; 

(1)  Contacted  relevant  Federal  agen¬ 
cies; 

(2)  Provided  timely  opportunities  for 
relevant  Federal  agency  participation 
and  input;  and 

(3)  Advised  these  agencies  of  public 
hearings  on  the  management  program. 

(e)  Requirement.  In  order  to  fulfill 
his/her  responsibilities  pursuant  to  sub¬ 
section  307(b),  the  Associate  Adminis¬ 
trator  Aall  determine  whether  State 


consideration  of  relevant  Federal  agency 
views,  during  program  devel(«)ment,  has 
been  adequate,  based  on  the  nature  and 
reasonableness  of  a  State's  evaluation  of 
and  response  to  relevant  Federal  agency 
views  that  relate  to: 

(1)  The  substantive  requirements  of 
the  Act  contained  in  section  305.  These 
requirements  pertain  to  boundaries,  uses 
subject  to  management,  areas  of  particu¬ 
lar  concern,  legal  authorities,  guidelines 
on  priorities  of  uses,  organization,  shore- 
front  planning  process,  energy  facility 
planning  process,  and  erosion  planning 
process; 

(2)  Federal  agency  statements  of  na¬ 
tional  interests.  Federal  agency  asser¬ 
tions  that  inadequate  consideration  has 
been  afforded  their  views,  when  such 
views  relate  to  matters  not  within  the 
purview  of  the  Act  or  these  regulations, 
will  not  deter  the  Associate  Administra¬ 
tor  from  making  the  findings  necessary 
pursuant  to  subsection  307(b)  of  the  Act. 

(f )  Comment.  Statutory  Citation,  Sub¬ 
section  306(c) (1) : 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that: 

(1)  the  state  has  developed  and  adopted 
a  management  program  for  its  coastal  zone 
•  •  •  with  the  opportunity  for  full  partld- 
I>atlon  by  relevant  Federal  agencies. 

(1)  Following  are  some  procedures 
States  should  use  to  insure  the  effective¬ 
ness  of  their  ccmsultation  efforts.  Offi¬ 
cially  designated  regional  or  field  con¬ 
tacts  of  relevant  Federal  agencies  should 
be  informed  early  of  the  management 
program’s  overall  design  and  specific  ap¬ 
plicable  issues  and  should  be  brtefed  pe¬ 
riodically  at  important  stages  in  the  pro¬ 
gram  development  process.  Policies, 
criteria  for  determining  use  permissibil¬ 
ity,  designations  or  areas  of  particular 
concern  and  other  major  elements  of  the 
management  program  should  be  mside 
available  for  agency  review  as  these  ele¬ 
ments  are  developed  and  considered  by 
the  States.  Individual  consultation,  as 
well  as  group  presentations,  should  be¬ 
come  more  substantive  and  specific  as 
the  program  moves  toward  submission. 
Individual  consultations  with  relevant 
Federal  agencies  should  be  parUcfUarly 
useful  as  the  State  establishes  its  Federal 
consistency  procedures  and  as  it  deter¬ 
mines  which  Federal  activities,  projects, 
licenses,  permits,  and  assistance  it  will 
want  subject  to  the  consistency  require¬ 
ments  of  subsection  307  (c)  and  (d)  of 
the  Act. 

(2)  At  the  earliest  practicable  time  in 
the  process  of  developing  the  manage¬ 
ment  program  relevant  Federal  agencies 
should  advise  the  State  agency  of  the 
extent  of  their  interests  in  the  develop¬ 
ment  of  the  management  program.  In 
particular.  Federal  agencies  should  dis¬ 
cuss  with  the  State  agency  the  extent  to 
which  Federal  activities,  projects,  regu¬ 
latory  actions  and/or  assistance  pro¬ 
grams  may  affect  coastal  resources.  Fed¬ 
eral  agencies  are  encouraged  to  provide 
the  State  agency  with  their  interpreta¬ 
tions  of  various  national  Interests  re¬ 
lated  to  the  planning  for  and  siting  of 


facilities  that  are  more  than  local  in  > 
nature  and/w  the  conservation  of  vari¬ 
ous  coastal  resources.  (See  section  923.52 
for  more  detail  on  national  interest.) 
Federal  agency  statements  on  national 
interests  should  be  directed  to  those  pol¬ 
icies  and  issues  a  State’s  management 
program  proposes  to  address  or  those 
which  a  Federal  agency  believes  the 
management  program  should  address. 
Federal  agencies  should  provide  tech¬ 
nical  information  and  other  forms  of 
assistance  to  aid  States  in  their  program 
development  efforts. 

(g)  Comment.  Statutory  Citation, 
Subsection  307(b) : 

The  Secretary  shall  not  approve  the  man¬ 
agement  program  submitted  by  a  State  pur¬ 
suant  to  section  306  unless  the  views  of 
Federal  agencies  principally  affected  by  such 
program  have  been  adequately  considered. 

(1)  In  addition  to  the  c(Xisideration 
of  relevant  Federal  agency  views  required 
during  program  development.  Federal 
agencies  will  have  the  opportunity  to 
provide  further  ccxnment  during  the  pro¬ 
gram  review  and  approval  process.  (See 
Subpart  H  for  details  on  this  process.) 
Moreover,  in  the  evait  of  a  serious  dis¬ 
agreement  between  a  relevant  Federal 
agency  and  designated  State  agency 
that  relates  to  those  elements  required 
in  a  State’s  managemoit  program  pur¬ 
suant  to  subsection  305(b)  of  the  Act 
or  that  relates  to  adequate  ccxisidera- 
tion  of  naticmal  interests  pursuant  to 
subsectiem  306(c)  (8)  of  the  Act,  the 
mediation  provisions  of  subsection  307 
(h)(1)  of  the  Act  are  available.  (See 
§  923.54 ‘for  details  on  mediation.) 

§  923.52  Consideration  of  national  in- 
tests. 

(a)  Requirement.  The  requirements 
of  subsection  306(c)  (8)  to  consider  ade¬ 
quately  the  national  interest  involved  in 
the  planning  for  and  siting  of  facilities 
which  are  necessary  to  meet  other  than 
local  requirements  must  be  met  within 
the  context  of  balancing  a  national  In¬ 
terest  in  the  planning  for  and  siting  of 
such  facilities  with  other  national  In¬ 
terests  related  to  coastal  resource  con¬ 
servation  and  protection.  This  balancing 
is  necessary  to  meet  the  national  pcdlcy 
objectives  of  section  303  of  the  Act. 
Therefore,  in  meeting  the  requirements 
of  this  section.  States  must: 

(1)  Describe  national  Interests  consid¬ 
ered  during  program  development  and 
the  sources  thereof; 

(2)  Indicate  how  competing  national 
interests  have  been  weighed  and  how  this 
weighing  is  reflected  In  the  substance  of 
the  management  program; 

(3)  Describe  a  process  for  continued 
consideration  of  national  Interests  dur¬ 
ing  program  implementation. 

(b)  Requirement.  With  specific  refer¬ 
ence  to  meeting  the  requirement  feu*  ade¬ 
quate  consideration  of  the  national  in¬ 
terest  in  the  planning  for  and  siting  of 
energy  facilities  in,  or  which  signifi¬ 
cantly  affect,  a  State’s  coastal  zone. 
States  shall,  in  addition  to  the  require¬ 
ments  of  (a)  above: 

(1)  Consider  any  applicable  interstate 
energy  plan  or  program;  and 
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(2)  Meet  the  requirements  for  an  en¬ 
ergy  facility  planning  process  pursuant 
to  the  requirements  of  923.14,  except 
that: 

(i)  States  seeking  approval  of  a  man¬ 
agement  program  prior  to  October  1, 
1978  that  do  not  meet  the  requirements 
of  subsection  305(b)  (8)  of  the  Act  shall: 

(A)  Describe  existing  or  developing 
management  program  standards  or  pol¬ 
icies  as  these  apply  to  energy  facility 
planning  and  siting  considered  to  be  in 
the  national  interest;  and 

(B)  Describe  briefly  the  status  of  the 
planning  process  required  pursuant  to 
subsection  305(b)  (8)  of  the  Act  and  how 
it  has  dealt  with  or  will  deal  with  the 
consultation  and  evaluation  that  are  nec¬ 
essary  for  the  consideration  of  national 
interests  related  to  energy  facility  plan¬ 
ning  and  siting. 

(c)  Comment.  The  1976  amendments 
to  subsection  306(c)  (8)  of  the  Act  stress 
adequate  consideration  of  the  national 
Interest  In  the  planning  for  and  siting 
of  energy  facilities  in  or  significantly  af¬ 
fecting  a  State’s  coastal  zone.  The  1976 
amendments  also  provide  in  subsection 
305(b)  (8)  of  the  Act  for  a  specific  proc¬ 
ess  related  to  energy  facilities  including 
a  process  for  anticipating  and  managing 
the  impacts  for  such  facilities.  The  re¬ 
quirements  for  that  planning  process  are 
set  forth  in  section  923.14  and  in  more 
detail  in  15  CPR  920.18.  The  Congress 
Intended  this  planning  process  to  com¬ 
plement  the  evaluation  of  varying  na¬ 
tional  interests  pursuant  to  subsection 
306(c)  (8)  of  the  Act.  It  is  for  this  rea¬ 
son  that  the  more  specific  requirements 
of  (b)  above  are  imposed. 

(d)  Comment.  Statutory  Citation. 
Subsection  306(c)  (8) : 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that:  •  *  •  (8) 
The  management  program  provides  for 
adequate  consideration  of  the  national  in¬ 
terest  involved  in  planning  for,  and  in  the 
siting  of,  facilities  (including  energy  facil¬ 
ities  in,  or  which  significantly  affect,  such 
state’s  coastal  zone)  which  are  necessary  to 
meet  requirements  which  are  other  than 
local  in  nature.  In  the  case  of  such  energy 
facilities,  the  Secretary  shall  find  that  the 
state  has  given  such  considerations  to  any 
applicable  Interstate  energy  plan  or  pro¬ 
gram. 

(e)  Comment.  In  determining  the  na¬ 
ture  of  national  interests  associated  with 
the  planning  for  and  siting  of  facilities 
that  are  more  than  local  in  nature.  States 
should  consult  with  Federal  and  other 
State  agencies  having  responsibilities  re¬ 
lated  to  these  interests  as  well  as  with 
industries  and  other  relevant  entities  to 
determine  the  potential  regional,  inter¬ 
state,  national  and/or  international  de¬ 
mand  for  such  facilities  in  each  State. 
Moreover,  in  determining  the  nature  of 
national  interests  involved  in  the  plan¬ 
ning  for  and  siting  of  certain  facilities. 
States  also  should  consult  with  Federal 
and  other  State  agencies  involved  in  re¬ 
source  conservation  and  protection  as 
well  as  with  other  relevant  entities  to  de¬ 
termine  the  nature  of  resource  conserva¬ 
tion  and  protection  Interests  affecting 


siting  considerations.  Other  factora  that 
should  enter  Into  a  State’s  consl(leratl(« 
of  naticmal  Interests  Involved  in  plan¬ 
ning  for  and  siting  of  certain  facilities 
are  the  configuration  and  size  of  a  State’s 
coastal  zone;  the  quantity,  quality  and 
distribution  of  various  coastal  resources; 
and  the  coastal-dependent  nature  of 
those  facilities.  Below  are  two  tables  that 


(f )  Comment.  The  sources  for  deriving 
national  Interests  to  be  considered  dur¬ 
ing  program  development  and  implemen¬ 
tation,  as  required  in  (a)  (1)  and  (3) 
above,  are  numerous.  In  considering  ex¬ 
pressions  of  national  Interests,  States 
should  evaluate  the  following: 

(1)  Policy  statements  from  the  Presi¬ 
dent,  as  for  example  the  National  Energy 
Plan;  the  National  Environmental  Mes¬ 
sage  and  associated  executive  orders  on 
wetlands  and  floodplains;  the  National 
Outdoor  Recreation  Plan; 

<2)  Federal  laws  and  legislation,  as  for 
example,  the  Federal  Water  Pollution 
Control  Act;  the  Clean  Air  Act;  the  Na¬ 
tional  Historic  Preservation  Act;  the 
Outer  Continental  Shelf  Lands  Act;  the 
Energy  Production  and  Conservation 
Act; 

(3)  Statements  from  Federal  agencies 
regarding  national  interests.  Including 
such  statements  as  may  be  provided  by 
NOAA; 

(4)  Plans,  reports  and  studies  from 
Federal,  State,  interstate  agencies  or 
from  interstate  groups,  as  for  example 


list  (1)  uses  that  may  have  facilities  as¬ 
sociated  with  them,  ^e  planning  for  and 
siting  of  which  may  be  in  the  national  in¬ 
terest  and  (2)  resources  in  which  ^ere 
may  be  a  national  interest.  The  basis  for 
determining  the  nature  of  the  national 
Interests  associated  with  these  facilities 
and  resources  is  discussed  in  the  com¬ 
mentaries  that  follow. 


interstate  energy  plans;  Department  of 
Interior’s  “Islands  of  America”  report; 

(5)  Testimony  from  public  hearings  or 
other  public  input. 

(g)  Comment,  nie  requirements  of 
this  section  are  Intended  to  assure  that 
national  interests  in  facilities  and  re¬ 
sources  are  recognized  and  evaluated  as 
part  of  the  development  of  the  manage¬ 
ment  program  and  that  these  interests 
continue  to  be  considered  after  a  pro¬ 
gram  is  approved.  Accordingly,  in  evalu¬ 
ating  the  adequacy  of  a  State’s  consider¬ 
ation  during  program  development  of 
national  interests  involved  in  the  plan¬ 
ning  for  or  siting  of  facilities  which  may 
be  more  than  local  in  nature,  the  Asso¬ 
ciate  Administrator  shall  assess  the  rea¬ 
sonableness  of: 

(1)  The  claims  made  and  sources  used 
to  determine  national  interests; 

(2)  Consideration  given  in  the  man¬ 
agement  program  to  varying  national  in¬ 
terests.  including  the  relative  weighing 
of  competing  interests;  and 

(3)  Respmises  to  majmr  siting  concm» 
raised  by  Federal  agencies  or  othw 


Tabi.e  1. — Facilities  in  ichich  there  may  be  a  national  interest  in  planning  or  siting 


Uses 


Associated  laclliUes 


Associated  Federal  agencii« 


National  dcfi'nse  and  aerospace.  Military  bases  and  installations;  defense 
manufacturing  facilities;  aerospace  fo- 
cUities. 

F-nergy  iiroduction  and  trails-  Oil  and  gas  rigs,  storage,  distribution  and 
inis.'^ion.  trana^ssion  faciliUee;  power  plants; 

deep-water  porta;  LN  Q  duties;  geo¬ 
thermal  facilities;  coal  mining  facil- 
itiee. 


Hicrcatiim . . National  seashores,  parks,  forests;  large 

and  outstanding  b<»ches  and  recrea¬ 
tional  waterfronts. 

Transjiortation . Interstate  highways,  railroads;  airports; 

ports;  aids  to  navigation. 

Regional  water  treatment  Sewage  treatment  plants;  desalisination 
Rlants.  plants. 


Department  of  defense.  National  Aero¬ 
nautics  and  Space  Administration. 

Federal  Energy  Administration,  Federal 
Power  Commission,  Nuclear  Regu¬ 
latory  (Tominission,  Energy  Research 
and  Development  Administration, 
Department  of  Interior,  Department  of 
Commerce,  Department  of  Transpor¬ 
tation,  Corps  of  Engineers. 

Department  of  Interior,  Department  of 
Agriculture. 

Department  of  TransMrtaUon,  Depart¬ 
ment  of  Commerce,  Corps  of  Engineers. 

Environmental  Protection  Agency 


Table  2. — Resources  »«  vchich  there  may  be  a  national  interest 


Resource 


Major  related  Federal  legislation 


Associated  Federal  agencies 


Water _ 

Air . 

Witlands. 


Endangered  flora  and  fauna. . .. 

Floodplains  and  erosion  hazard 
areas. 

Barrier  islands . . 

Historic  sites  and  districts _ 

Wildlife  refuges  and  reserves _ 

Areas  of  unique  cultural 
signifleauce. 

Minerals . . 

Prime  agricultural  lands . . 

Forests . . . 

Living  marine  resources. . 


Federal  Water  Pollution  Conirol  Act . Environmental  Protection  Agency, 

Cwpa  of  Engineers. 

Clean  Air  Act . . Environment^  ProtecUon  Agency. 

Federal  Water  PoUution  Control  Act;  Corps  of  Engineos,  Environmental 
Fish  and  Wildlife  Coordination  Act.  Protection  Agency,  Department  st 

Interior,  Department  of  Commerce. 

Endangered  Species  Act .  Department  of  Interior,  Department  of 

(Commerce. 

Flood  Insurance  Act . Housing  and  Urban  Development, 

Corps  of  Engineers,  Department  of 
Agriculture. 

Coastal  Zone  Management  Act . Denutment  of  Interior,  Department  of 

Commerce. 

National  Historic  Preservation  Act . Advisory  Council  on  Historic  Preserva¬ 

tion. 

Pitman- Robinson  Act;  Dingall-Iohnson  Department  of  Interior,  Deiiartment  of 
Act;  Land  and  Water  ConservaUon  Commerce. 

Fund  Act. 

National  Historic  Preservation  Act _ Advisory  Council  on  Historic  Preser¬ 

vation. 

Mineral  Leasing  Act . . Depculment  of  Interior. 

Homestead  Act . . .  Department  of  Agriculture. 

National  Forest  Management  Act . Department  of  Agriculture,  Department 

of  Interior. 

Fisheries  Conservation  and  Manage-  Department  of  Commerce,  Department 
ment  Act.  of  Interior. 
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interested  parties,  Including  considera¬ 
tion  of  any  applicable  Interestate  energy 
plan  or  program. 

States  are  not  required  to  accommo¬ 
date  the  siting  of  a  particular  facility  in 
a  specific  location  by  virtue  of  these  re¬ 
quirements.  Thus,  for  example,  adequacy 
of  response  to  siting  demands  shall  be 
evaluated  within  the  requirements  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended,  and  the  Clean  Air  Act,  as 
amended,  because  of  the  requirements 
imposed  on  State  programs  by  section 
307(f)  of  the  Act.  Accordingly,  restric¬ 
tions  or  exclusions  imposed  on  facilities 
In  which  there  may  be  a  national  interest, 
that  are  result  of  adherence  to  the  Fed¬ 
eral  Water  Pollution  Control  Act  or  the 
Clean  Air  Act  or  are  developed  pursuant 
to  the  procedures  of  those  Acts  will  not 
result  in  a  finding  of  inadequate  con¬ 
sideration  of  the  national  interest  in  the 
siting  of  such  facilities. 

§  923.53  Federal  consistency  proce¬ 
dures. 

States  shall  include  in  their  manage¬ 
ment  program  submission  the  procedtires 
they  will  use  to  implement  the  Federal 
consistency  provisions  of  subsection  307 
fc)  and  (d)  of  the  Act  once  their  pro¬ 
grams  are  approved.  States  also  shall  in¬ 
clude  listings  of  those  Federal  activities, 
development  projects,  licenses,  permits, 
and  assistance  programs  that  will  be  sub¬ 
ject  to  these  provisions.  For  further  guid¬ 
ance  on  structuring  the  implementing 
procedures,  see  15  CFR  Part  930. 

§  923.54  Mediation. 

(a)  The  Act  provides  for  the  mediation 
of  “serious  disagreements”  between  any 
Federal  agency  and  a  coastal  State  dur¬ 
ing  the  development  or  initial  imple¬ 
mentation  of  a  management  program. 
This  provision  in  the  Act  further  rein¬ 
forces  Congress’  acknowledgement  that 
State-Federal  differences  may  arise  and 
should  be  resolved  diuing  program 
development  or  implementation.  In  cer¬ 
tain  cases,  mediation  by  the  Secretary  or 
his/her  designee,  with  the  assistance  of 
the  Executive  Office  of  the  President,  may 
be  an  appropriate  forum  for  conflict  res¬ 
olution.  This  section  describes  the  con¬ 
ditions  of  and  processes  for  mediation  of 
serious  disagreements  that  may  arise 
during  program  development.  Mediation 
provisions  for  handling  serious  disagree¬ 
ments  during  full  program  implementa¬ 
tion  are  quite  similar  and  are  discussed 
in  15  CFR  Part  930. 

(b)  Comment.  Statutory  Citation, 
Subsection  307(h) : 

In  the  case  of  serious  disagreement  between 
any  Federal  agency  and  a  coasted  state: 

(1)  in  the  development  or  the  Initial  im¬ 
plementation  of  a  management  program 
under  section  S05*  •  • 

The  Secretary,  with  the  cooperation  of  the 
Executive  Office  of  the  President,  shaU  seeic 
to  mediate  the  differences  involved  in  such 
disagreement*  •  • 

(c)  State-Federal  differences  that  arise 
during  program  development  should  be 
addressed  initially  by  the  parties  in¬ 
volved.  The  Office  of  Coastal  Zone  Man¬ 
agement  shall  be  available  to  assist  the 
parties  to  resolve  informally  any  dis¬ 


agreement  that  may  arise.  Whenever 
such  a  disagreement  is  identified,  the 
Federal  and  State  parties  shall  inform 
the  Associate  Administrator  in  writing, 
stating  the  point(s)  of  disagreement,  and 
the  reason  (s)  therefor,  find  may  request 
OeZM’s  informal  assistance. 

(d)  In  the  event  a  serious  disagree¬ 
ment  persists,  after  having  been  subject 
to  informal  attempts  at  resolution,  either 
the  head  of  the  Federal  agency  or  the 
Governor  or  the  head  of  the  State  agency 
designated  pursuant  to  15  CFR  920.52(b) 
may  notify  the  Secretary  in  writing  of 
the  continued  existence  of  the  serious 
disagreement,  and  may  request  that  the 
Secretary  seek  to  mediate  the  disagree¬ 
ment.  A  copy  of  the  written  request  must 
be  sent  to  the  disagreeing  agency  and  to 
the  Associate  Administrator. 

(e)  Within  15  days  following  receipt  of 
A  request  for  mediation,  the  disagreeing 
agency  shall  transmit  a  written  response 
to  the  Secretary,  and  to  the  agency  re¬ 
questing  mediation  indicating  whether 
it  wishes  to  participate  in  the  mediation 
process.  The  Secretary  will  not  provide 
mediation  assistance  unless  all  parties  to 
the  serious  disagreement  agree  to  partici¬ 
pate. 

(f )  If  both  parties  agree  to  mediation, 
the  Secretary  shall  schedule  a  mediation 
conference  to  be  attended  by  representa¬ 
tives  from  the  Office  of  the  Secretary,  and 
the  disagreeing  Federal  and  State 
agencies.  The  Secretary  shall  provide  the 
parties  at  least  10  days  notice  of  the 
time  and  place  set  for  the  mediation  con¬ 
ference. 

(g)  Secretarial  mediation  efforts  shall 
last  only  so  long  as  the* parties  agree  to 
participate.  The  Secretary  shall  confer 
with  the  Executive  Office  of  the  Presi¬ 
dent,  as  necessary,  during  the  mediation 
process. 

(h)  Mediation  shall  terminate:  (1)  At 
any  time  the  parties  agree  to  a  resolution 
of  the  serious  disagreement,  (2)  If  one 
of  the  parties  withdraws  from  mediation, 
(3)  in  the  event  the  parties  fail  to  reach 
a  resolution  of  the  serious  disagreement 
within  15  days  following  Secretarial 
mediation  efforts,  and  the  parties  do  not 
agree  to  extend  mediation  beyond  that 
period,  or  (4)  for  other  good  cause. 

(i)  If  the  conflict  resolution  efforts 
described  above  do  not  resolve  the  dis¬ 
agreement,  the  Associate  Administrator 
shall  determine  whether  inclusion  in  the 
management  program  of  the  State 
agency’s  position  in  the  disagreement 
affects  the  Associate  Administrator’s 
ability  to  approve  the  State’s  manage¬ 
ment  program.  The  Associate  Adminis¬ 
trator  shall  communicate  his/her  deter¬ 
mination  in  writing,  with  the  reason(s) 
therefor,  to  the  parties  to  the  disagree¬ 
ment, 

§  923.55  Full  participation. 

(a)  Requirement.  In  additiem  to  con¬ 
sultation  with  Federal  agencies,  subsec¬ 
tion  306(c)(1)  of  the  Act  requires  that 
the  opportunity  for  full  participation  in 
program  development  be  provided  State 
agencies,  local  governments,  regional  or¬ 
ganizations,  port  authorities  and  other 
interested  public  or  private  parties.  To 
meet  this  requirement.  States  shall: 


(1)  Develop  and  make  available  gen¬ 
eral  information  regarding  the  program 
design,  its  content  and  its  status 
throughout  program  development; 

(2)  Provide  a  listing,  as  comprehensive 
as  possible,  of  all  governmental  agencies, 
regional  organizations,  port  authorities 
and  public  and  private  organizations 
likely  to  be  affected  by  or  have  a  direct 
interest  in  the  development  and  imple¬ 
mentation  of  the  management  program; 

(3)  Indicate  the  nature  of  major  com¬ 
ments  received  from  interested  or  af¬ 
fected  parties  and  the  nature  of  the 
State’s  response; 

(4)  Coordinate  the  contents  of  the 
management  program  with  local,  area- 
wide  or  interstate  plans  applicable  to 
areas  within  the  coastal  zone  existing  on 
January  1  of  the  year  in  which  the 
State’s  management  program  is  sub¬ 
mitted  to  the  Associate  Administrator; 

(5)  Establish  a  mechanism  to  provide 
for  continuing  coordination  with  af¬ 
fected  parties  after  program  approval, 
including  specifically  establishment  of  a 
mechanism  for  State-local  consultation 
with  respect  to  State  activities  that  may 
conflict  with  local  zoning;  and 

(6)  Hold  public  hearings  during  the 
development  of  the  management  pro¬ 
gram,  at  least  one  of  which  shall  be  on 
the  entire  program. 

’These  requireipents  are  discussed  in 
greater  detail  in  the  commentary  that 
follows  and  in  the  three  sections  that 
follow. 

(c)  Comment.  Statutory  Citation,  Sub¬ 
section  306(c)  (1) ; 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that:  (1)  the  state 
has  developed  and  adopted  a  management 
program  for  its  coastal  zone  •  •  •  with  the 
opportunity  of  full  participation  by  •  •  • 
state  agencies,  local  governments,  regional 
organizations,  port  authorities,  and  other 
interested  parties,  public  and  private  •  •  • 

(d)  Comment.  As  noted  in  the  general 
introduction  to  this  subpart,  the  most 
effective  means  for  assuring  that  the  op¬ 
portunity  for  full  participation  has  been 
provided  is  to  initiate  appropriate  activi¬ 
ties  early  during  program  development 
and  to  continue  such  efforts  on  a  timely 
basis  throughout  the  program  develop¬ 
ment  process.  Moreover,  the  requirement 
to  provide  opportunities  for  input  from 
and  participation  by  interested  or  af¬ 
fected  parties  does  not  end  with  program 
approval,  as  witness  subsection  306(c) 
(2(B)  of  the  Act  which  requires  the  es¬ 
tablishment  of  a  mechanism  for  continu¬ 
ing  State -local  consultation  on  particu¬ 
lar  matters  after  program  approval. 
(See  §  923.57  for  details  on  the  require¬ 
ments  of  subsection  306(c)(2)(B).) 

(e)  Comment.  Public  information  may 
take  many  forms,  among  which  the  fol¬ 
lowing  should  be  given  consideration: 

(1)  Brochures  and  reports  made  avail¬ 
able  in  places  of  public  congregation 
such  as  libraries,  government  buildings, 
stores  or  transit  facilities; 

(2)  Radio,  television  and  personal 
presentations; 

(3)  Press  announcements; 

(4)  Public  meetings  or  hearings; 

(5)  Exhibits; 

( 6 )  Telephone  “hot  lines ;  ”  and 

( 7 )  Films  and  slide  shows. 
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(f)  Comment.  States  should  also  con¬ 
sider  establishing  advisory  committees 
and/m:  technical  advls^y  boards  com¬ 
prised  of  public  citizens  representing 
specific  interests,  local  government  rep¬ 
resentatives,  and/or  State  and  Federal 
agency  representatives.  These  commit¬ 
tees  and  boards  may  serve  a  number  of 
useful  piuposes:  providing  information 
needed  to  develop  the  management  pro¬ 
gram;  serving  as  a  conduit  and  evaluator 
of  pubhc  interests  and  concerns;  and  de¬ 
termining  major  program  directions. 

§  923.56  Han  coordination. 

(a)  Requirement.  In  order  to  meet  the 
requirements  of  subsecticm  306(c)  (2)  (A) 
of  the  Act  and  the  associated  require¬ 
ments  of  S  923.55(a)  (4),  States  shall  co¬ 
ordinate  the  contents  of  the  manage¬ 
ment  program  with  local,  areawide  or 
interstate  plans  applicable  to  areas 
within  the  coastal  zone  existing  on  Jan¬ 
uary  1  of  the  year  In  which  the  State’s 
management  program  is  submitted  to 
the  Associate  Administrator  for  ap- 
provaL  Evidence  of  ooordination  shall 
be  documoited  in  the  management  pro¬ 
gram  by: 

(1)  Identifying  local  governments, 
areawide  agencies  designated  pursuant 
to  regulations  established  under  section 
204  of  the  Demonstration  Cities  and 
Metrc^xditan  Development  Act  of  1966, 
regional  agencies  Interstate  agoicles 
which  have  plans  affecting  the  coastal 
zone  in  effect  on  January  1  of  the  year 
in  which  the  management  program  is 
submitted. 

(2)  Listing  or  providing  a  general 
summary  of  substantive  contacts  with 
these  entities  to  oo<wdinate  the  manage¬ 
ment  program  with  their  plans;  and 

(3)  Identifying  conflicts  with  those 
plans  of  a  r^mlatory  nature  that  are  un¬ 
resolved  at  the  time  of  program  sub- 
misskm  and  the  means  that  will  be  used 
to  attempt  further  coordination. 

(b)  Comment.  Statutory  Citation, 
Subsection  306(c)  (2)  (A) : 

Prior  to  granting  approval  to  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  • 

(2)  The  State  has:  (A)  coordinated  Its 
program  with  local,  areawide,  and  Interstate 
plans  applicable  to  areas  within  the  coastal 
zone  existing  on  January  1  of  the  year  in 
which  the  state’s  management  program  is 
submitted  to  the  Secretary,  which  plans 
have  been  developed  by  a  local  government, 
and  areawide  agency  designated  pursuant  to 
regulations  established  under  section  204  of 
the  Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966,  a  regional  agency, 
or  an  Interstate  agency  •  •  • 

(c)  Comment.  The  process  envisioned 
by  this  subsection  of  the  Act  should  en¬ 
able  a  State  not  only  to  avoid  duplica¬ 
tion  of  and  conflict  between  its  program 
and  other  plans  applying  within  its 
coastal  zone  but  also  to  draw  upon  the 
planning  capabilities  of  and  work  al¬ 
ready  cwnpleted  by  a  wide  variety  of 
local  governments  and  other  agencies. 
Particular  attention  shall  be  given  to 
land  use  plans  prepared  pursuant  to 
section  701  of  the  Housing  and  Uiiian 
Development  Act  of  1968,  as  amended; 


State  and  areawide  waste  treatment  fa¬ 
cility  or  management  plans  prepared 
pursuant  to  sections  201  and  208  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended;  plans  and  designations  made 
pursuant  to  the  Flood  Insurance  Act  of 
1974;  and  any  interstate  energy  plans  or 
programs  adopted  by  a  governmental 
entity  as  of  January  1  of  the  year  in 
which  the  management  program  is  sub¬ 
mitted.  States  shall  take  into  considera¬ 
tion  the  contents  of  such  Federal  inter¬ 
agency  agreements  as  OCZM  has  en¬ 
tered  into  with  re^iect  to  this  Act,  as  for 
example  the  OCZM-HUD;  OCZM-EPA 
interagency  agreonents. 

(d)  Comment.  In  order  to  meet  the  re¬ 
quirements  of  (a)  (2)  and  (3)  above  use 
of  State  and  areawide  clearinghouses, 
established  pursuant  to  OMB  Circular 
A-95  (revised)  will  suffice:  (1)  as  a 
means  of  contacting  all  relevant  entities 
provided  that  such  entities  are  among 
the  recipients  of  dearinidmuse  notices 
and  (2)  as  a  mechanism  to  provide  for 
Uie  identification  and  resolution  of 
ccmflicts. 

§  923.57  Contmuing  consulutMHi. 

(a)  Requirement.  Tn  order  to  meet  the 
requiremmts  of  subsection  306(c)  (2)  (B) 
of  the  Act  and  the  associated  require¬ 
ments  of  section  923.S5(a)  (5),  States 
EhaU: 

(1)  Establish  a  mechanism  whidi  will 
provide  for  eontlnutaig  consultation  and 
coordination  afta:  program  ai^roval  be¬ 
tween  local  governments,  regional,  area- 
wide,  interstate  and  other  State  agen¬ 
cies  with  activities  affecting  the  coastal 
zone  and  the  State  agency  designated 
pursuant  to  subsection  306(c)  (5)  of  the 
Act;  and 

(2)  Establish  a  mechanism  specifically 
designed  to  insure  continued  State-local 
government  consultation  on  State  man¬ 
agement  program  decisions  that  would 
conflict  with  any  local  zoning  ordinance, 
decision  or  other  action. 

(b)  Comment.  Statutory  Citation, 
Subsection  306(c)  (B) : 

Prior  to  granting  approval  to  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  *  • 

(2)  The  state  has  •  •  * 

(B)  established  an  effective  mechanism  for 
continuing  consultation  and  coordination  be¬ 
tween  the  management  agency  designated 
pursiiant  to  paragraph  (5)  of  this  section  and 
with  local  got-ernmente,  interstate  agencies, 
regional  agencies,  and  area-wide  agencies 
within  the  coastal  zone  to  assure  the  full 
participation  of  such  local  governments  and 
agencies  in  carrying  out  the  purposes  of  this 
title;  except  that  the  Secretary  shall  not  find 
any  mechanism  to  be  “effective”  for  pur¬ 
poses  of  this  subparagraph  unless  It  includes 
each  of  the  folloaung  requirements: 

(i)  Such  management  agency  is  required, 
before  implementing  any  management  pro¬ 
gram  decision  which  would  conflict  with  any 
local  zoning  ordinance,  decision,  or  other 
action,  to  send  a  notice  of  such  management 
program  decision  to  any  local  government 
whose  zoning  authority  is  affected  thereby. 

(ii)  Any  such  notice  shall  provide  that 
such  local  government  may,  within  the  80- 
day  period  oommeDclng  on  the  date  of  re¬ 
ceipt  of  such  notice,  submit  to  the  manage¬ 
ment  agency  written  comments  on  such 


management  program  decision,  and  any  rec¬ 
ommendation  for  alternatives  thereto,  if  no 
action  is  taken  during  such  period  which 
would  conflict  or  interfere  with  such  man-' 
agement  program  decision  unless  such  local 
government  waives  Its  right  to  comment. 

(ill)  Such  management  agency,  if  any  such 
conunents  are  submitted  to  It.  within  such 
30-day  period,  by  any  local  government: 

(I)  Is  required  to  consider  any  such  com¬ 
ments, 

(II)  is  authorized.  In  its  discretion,  to  bold 
a  public  hearing  on  such  comments,  and 

(in)  may  not  take  any  action  within  such 
30-day  period  to  Implement  the  managemeut 
program  decision,  whether  or  not  modified 
or  the  basis  of  such  comments. 

(c)  Comment.  In  meeting  the  require¬ 
ment  of  (a)(1)  above  for  establishing  a 
general  mechanism  for  continuing  con¬ 
sultation  and  coordination.  States  should 
consider  use  of  the  OMB  Circular  No.  A- 
95  (revised)  Project  Notification  and  Re¬ 
view  System  as  the  required  mechanism 
provided  that  affected  local  governments, 
areawide,  regional.  Interstate  and  other 
State  agencies  are  part  of  the  notification 
system. 

(d)  Comment.  The  purposes  of  the 
State-local  consultation  mechanism  con¬ 
tained  In  sidsparagraphs  (1),  (ii)  and 
(iU)  of  sutweetlon  306(c)  (2)  (B)  of  the 
Act  are: 

(1)  To  provide  explicitly  in  a  State’s 
managnoNit  program  for  a  mechanism 
to  inform  local  governments  with  zonkig 
authority  of  management  program  plans 
or  policies  which  could  conflict  with  such 
zoning  authority; 

(2)  To  allow  local  governments  an  op¬ 
portunity  to  comment  on  State  manage¬ 
ment  program  plsms  and  policies  which 
conflict  with  local  government  zoning; 

(3)  To  require  ttie  State  management 
agency  to  considw  such  comments,  dur¬ 
ing  which  time  it  may  hold  a  public 
hearing  (at  its  discretion)  on  the  matter, 
and  to  refrain  from  taking  action  to 
Implement  the  proposed  management 
program  plan  or  policy  during  the  com¬ 
ment  period;  and 

(4)  To  permit  the  State  management 
agency  to  implement  the  management 
program  decision  in  the  event  the  local 
government  waives  Its  right  to  comment, 
concurs  with  the  proiiosed  action,  or 
takes  action  during  the  comment  period 
which  conflicts  or  Interferes  with  the 
proposed  State  management  program  de¬ 
cision  (tn  which  case,  a  local  government 
forfeits  its  right  to  comment) . 

(e)  Comment.  Coastal  zone  manage¬ 
ment  development  and  implementation  is 
a  dynamic  process.  Congress  recognized 
that  an  effective  means  for  pursuing  this 
process  required  not  only  increased  ef¬ 
forts  b}'  coastal  State  governments,  but 
also  participation  by  local  governments. 
In  its  amendment  of  section  306(c)  (2) 
(B)  of  the  Act,  Cbngress  specifically  de¬ 
veloped  a  provision  that  major  State  pol¬ 
icies  and  plan  decisions  to  be  implement¬ 
ed  pursuant  to  an  approved  State  man¬ 
agement  program  require  notice  to  legal 
governments  when  such  decisions  could 
conflict  with  local  govenunent  zoning. 
For  the  piu7>oses  of  this  section,  the  fol¬ 
lowing  terms  shall  have  the  following 
meanings: 
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(1)  “Management  agency”  refers  to 
the  State  agency  designated  by  the  Gov¬ 
ernor  pursuant  to  subsection  306(c)  (5) 
of  Uie  Act  and  to  any  other  State  agency 
responsible  for  implementing  a  manage¬ 
ment  program  decision; 

(2)  “Management  program  decision” 
refers  to  any  major,  discretionary  policy 
decisions  on  the  part  of  a  management 
agency,  such  as  the  determination  of 
permissible  land  and  water  uses,  the  des¬ 
ignation  of  areas  of^psuticular  concern 
or  areas  for  preservation  or  restoration, 
or  the  decision  to  acquire  property  for 
public  uses.  Regulatory  actions  dictated 
by  State  legislation,  such  as  individual 
permit  actions,  which  are  taken  pursu¬ 
ant  to  these  major  decisions  are  not  sub¬ 
ject  to  the  State-local  consultation 
mechanism.  Examples  of  what  might 
constitute  a  major  management  program 
decision  include,  but  are  not  limited  to: 

(i)  A  State  management  agency  deci¬ 
sion  that  a  certain  class  of  wetlands  may 
not  be  filled  and/or  devel(H>ed; 

(ii)  A  decision  prohibiting  the  devel¬ 
opment  of  non-water  dependent  facilities 
on  certain  shoreline  areas; 

(iii)  A  decision  requiring  that  new  de¬ 
velopment  on  the  shoreline  may  not 
interfere  with  existing  public  rights  of 
access  to  the  sea,  and  that  new  develop¬ 
ments  of  a  certain  magnitude  are  re¬ 
quired  to  provide  public  access  as  part 
of  the  development; 

(iv)  A  decision  to  acquire  urban 
shoreland  for  recreational  purposes;  or 

(v)  Designation  of  coastal  historic 
landmarks  or  natural  areas  as  areas  for 
preservation  or  restoration,  when  any 
of  these  are  discretionary,  and  not  leg¬ 
islatively  mandated,  decisions  of  a  man¬ 
agement  agency. 

(3)  “Conflict”  (with  a  local  zoning  or¬ 
dinance,  decision  or  other  action).  A 
State  management  program  decision 
may  be  considered  to  be  in  conflict  with 
a  local  zoning  ordinance  if  the  decision 
is  incompatible  with  or  contradictory  to 
that  ordinance.  However,  a  State  man¬ 
agement  program  decision  that  consists 
of  additional  but  differ^t  requirements 
shall  not  be  considered  to  be  in  conflict 
with  a  local  zoning  ordinance,  decision 
or  other  action; 

(4)  “Local  zoning  ordinance,  decision 
or  other  action”  refers  to  any  local  gov¬ 
ernment  land  or  water  use  action  which 
regulates  or  restricts  the  construction, 
alteration  or  use  of  land,  water  or  struc¬ 
tures  thereon  or  thereunder.  These  ac¬ 
tions  include  zoning  ordinances,  vari¬ 
ances,  special  exceptions,  master  plans 
and  official  maps.  Accordingly,  a  local 
government  has  the  right  to  comment 
on  a  State  management  program  deci¬ 
sion  when  such  decisicai  conflicts  with 
the  above  specified  actions; 

(5)  “Written  comment”  from  local 
governments  shall  be  submitted  in  writ¬ 
ing  to  the  State  management  agency 
and  may  include  recommendations  for 
alternative  actions  and/or  a  request  for  a 
public  hearing  on  the  management  pro¬ 
gram  decision. 

(6)  “Waiver”  of  the  right  of  a  local 
government  to  comment  (thereby  per¬ 
mitting  a  State  agency  to  proceed  im¬ 


mediately  with  Implementation  of  the 
management  jurogram  decision)  shall 
result: 

(1)  following  State  agency  receipt  of 
a  written  statement  on  the  part  of  local 
government: 

(A)  Waiving  its  right  to  comment;  or 

(B)  concurring  wth  the  management 
program  decision;  or 

(C)  Indicating  the  local  government 
intends  to  take  action  which  conflicts 
or  interferes  with  the  management  pro¬ 
gram  decision;  or 

(ii)  Following  a  public  statement  by 
a  local  government  to  the  effect  of  (A), 
(B)  or  (C)  above;  or 

(iii)  Following  an  action  by  a  local 
government  that  conflicts  or  interferes 
with  the  management  program  decision, 

A  waiver  of  the  right  to  comment  or 
a  waiver  indicating  concurrence  may 
also  be  presiuned  if  the  local  government 
fails  to  submit  written  comments  to  the 
State  agency  within  the  30-day  com¬ 
ment  period.  (X)ZM  strongly  encourages 
local  -governments  not  to  effect  a  waiver 
by  silence  as  this  process  causes  needless 
delay  in  implementing  a  management 
program  decision. 

(f)  Comment.  The  purpose  of  this 
notice  and  comment  procedme  is  to  en¬ 
able  State  agencies  and  local  govern¬ 
ments  to  achieve  a  consensus,  when  ap¬ 
propriate  and  possible,  with  respect  to 
proposed  State  land  and  water  use  de¬ 
cisions.  Local  governments  are  en¬ 
couraged  to  submit  comments  to  State 
agencies  in  order  to  try  to  assure  that 
policies  and  plans  developed  at  the  State 
level  have  sufficient  flexibility  to  ac¬ 
commodate  the  various  and  diverse 
needs  of  coastal  communities.  For  ex¬ 
ample,  in  response  to  a  State  agency 
management  decision  proposing  to  pro¬ 
hibit  development  of  non-water  depend¬ 
ent  commercial  uses  on  the  shoreline 
within  the  jurisdiction  of  a  local  gov¬ 
ernment.  that  load  government  might 
comment  that  the  restriction  conflicts 
with  an  mban  waterfront  zoning  ordi¬ 
nance  that  selectively  permits  such  de¬ 
velopments  as  a  means  of  promoting  the 
economic  viability  of  a  redeveloping  area. 
Based  on  such  comments,  the  State  man¬ 
agement  agency  might  be  persuaded  to 
modify  its  original  proposal.  It  should 
be  noted,  however,  that  the  reqxurements 
of  subsection  306(c)  (2)  (B)  are  not  in¬ 
tended  to  deflect  from  one  of  the  basic 
purposes  of  the  Act — that  of  encourag¬ 
ing  States  to  exercise  effectively  their 
responsibilities  to  achieve  wise  vise  of 
land  and  water  resources  of  the  coastal 
zone.  Accordingly,  while  the  puropse  of 
this  specific  consifltation  requirement  is 
to  establish  a  process  for  discussion  of 
differences,  the  ultimate  administrative 
authority  to  resolve  conflicts  shall  be  the 
State  management  agency. 

(1)  State  programs  must  detail  a 
procedure  whereby  local  governments 
with  zoning  authority  are  notified  of 
management  program  decisions  which 
will  affect  their  jurisdiction.  For  pur¬ 
poses  of  this  consultation  mechanism, 
local  governments  are  those  defined  in 
section  304(10)  of  the  Act  which  have 
some  form  of  zoning  authority.  Such  no¬ 
tice  must  be  in  writing  and  must  in- 
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form  the  local  government  of  its  right 
to  submit  comments  to  the  State  man¬ 
agement  agency  in  the  event  the  pro¬ 
posed  State  management  program  de¬ 
cision  conflicts  with  a  local  zoning  or¬ 
dinance  decision  or  other  action.  States 
are  encoiu'aged  to  use,  where  possible, 
existing  procedures  such  as  those  estab¬ 
lished  in  administrative  procedures  acts. 
The  effect  of  providing  such  notice  is  to 
stay  State  action  to  implement  its  man¬ 
agement  decision  for  at  least  a  thirty- 
day  period  unless  the  local  government 
waives  its  right  to  comment. 

(2)  State  management  programs  also 
must  provide  that  the  management 
agency  adequately  consider  all  comments 
received  by  local  government (s).  This 
consideration  should  include  a  written 
response  by  the  management  agency  to 
the  local  govemment(s) ,  within  a  rea¬ 
sonable  period  of  time  following  receipt 
of  local  comments,  as  to  the  outcome 
of  that  agency’s  consideration  of  local 
comments.  Such  consideration  may  in¬ 
clude  a  decision,  at  the  discretion  of  the 
management  agency,  to  hold  a  public 
hearing.  The  State  management  pro¬ 
gram  also  must  set  forth  public  notice 
and  other  hearing  procedme  require¬ 
ments.  In  the  event  that  a  local  govern¬ 
ment  requests  a  public  hearing  and  such 
a  request  is  granted,  the  State  manage¬ 
ment  program  may  provide  or  require 
that  the  local  government  requesting 
such  hearing  shall  provide  the  required 
public  notice  and/or  meeting  facility.  In 
the  event  a  public  hearing  is  held,  the 
management  agency  shall  provide  writ¬ 
ten  response  to  the  affected  local  gov¬ 
ernment,  within  a  reasonable  period  of 
time  and  prior  to  implementation  of  the 
management  program  decision,  on  the 
results  of  the  agency’s  consideration  of 
public  hearing  comments. 

(3)  State  management  programs  shall 
include  a  provision  indicating  the  pro¬ 
cedures  to  be  followed  by  a  management 
agency  regarding  implementation  of  a 
management  program  decision  follow¬ 
ing  receipt  of  a  local  government’s  com¬ 
ments. 

(4)  State  management  programs  are 
encouraged  to  include  a  provision  requir¬ 
ing  notification  in  writing  from  local 
governments  to  the  appropriate  State 
agency  of  any  action  taien  during  the 
30-day  comment  period  which  conflicts 
or  interferes  with  the  proposed  man¬ 
agement  program  decision.  State  man¬ 
agement  programs  also  should  include  a 
provision  for  local  governments  to  waive 
their  right  to  comment.  In  those  in¬ 
stances  where  the  local  government 
chooses  to  waive  is  opportunity  to 
cconment,  or  concurs  with  the  State 
management  decision,  there  is  no  need 
for  further  delay  in  implementing  the 
proposed  State  management  decision. 
In  order  to  apprise  the  State  agency  of 
these  views,  local  governments  are 
strongly  encouraged  to  transmit  such 
views  in  writing  to  the  State  agency 
(using  the  procedure  described  in  the 
State’s  management  program).  Other¬ 
wise,  the  State  agency  will  be  compelled 
to  await  unnecessarily  the  expiration  of 
the  30-day  comment  period  before  pro¬ 
ceeding  with  the  proposed  decision.  A 
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local  government  forfeits  its  right  to 
comment  on  a  proposed  management 
agency  deciskm  and  to  reQuest  a  public 
bearing  vhor  the  local  government  takes 
acti(m  during  the  oomment  period  which 
conflicts  or  interferes  with  the  proposed 
management  decision.  Where  a  local 
govemm^t  intoids  to  take  such  con¬ 
flicting  or  interfering  action,  CX:;2iM 
strcxigly  encourages  local  governments 
to  so  advise  the  State  agency  in  writing. 

<5)  State  management  programs 
should  indicate  what  actitm  the  State 
agency  will  take  in  the  event  a  local 
government  pursues  a  conflicting  or  in¬ 
terfering  action.  States  are  encouraged 
to  develop  their  responses  to  conflicting 
local  actions  within  the  framewoi^  of 
sectitms  306(d)  (1)  and  306(d)  (2)  of  the 
Act.  Section  306(d)(1)  of  the  Act  pro¬ 
vides,  inter  alia,  that  the  State  has  the 
management  authority  to  resolve  con¬ 
flicts  among  competing  uses.  Section  306 
(e)  (2)  (rf  the  Act  requires  that  the  man¬ 
agement  program  provide  for  a  method 
of  assuring  local  land  and  water  use 
regulations  within  the  coastal  zone  do 
not  unreasonably  restrict  or  exclude  lahd 
or  water  uses  of  regional  benefit. 

§  923.58  Public  hearings. 

(a)  Requirement.  In  order  to  meet  the 
requirements  of  subsections  306  (c)  (1) 
and  (c)(3)  and  section  311  oi  the  Act 
and  the  associated  requirements  of  sec¬ 
tion  923.55(a)(6),  States  shall: 

(1)  Hold  a  minimum  of  two  public 
hearings  during  the  course  of  program 
development,  at  least  one  of  which  will 
be  on  the  total  coastal  management  pro¬ 
gram; 

(2)  Provide  a  minimum  of  30  days 
public  notice  of  hearing  dates  and  loca¬ 
tions;  and 

(3)  Make  available,  at  the  time  of  pub¬ 
lic  notice,  all  agency  materials  pertinent 
to  the  hearings. 

(b)  Comment.  Statutory  Citation, 
Subsection  306(c)  (1) : 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submltt^  by  a  coastal  state 
tbe  Secretary  shall  find  that: 

(1)  Itie  state  has  developed  and  adc^ted 
a  management  program  for  Its  coastal  zone 
•  •  •  after  notice  •  •  • 

(c)  Comment.  Statutory  Citation,  Sub¬ 
section  306(c) (3) : 

Prlwto  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  • 

(3)  The  state  has  held  public  bearings  in 
the  development  of  the  management  pro¬ 
gram. 

(d)  Comment.  Statutory  Citation,  Sec¬ 
tion  311: 

All  public  hearings  required  under  this 
title  must  be  announced  at  least  thirty  days 
prior  to  the  hearing  date.  At  the  time  of  the 
announcement,  all  agency  materials  perti¬ 
nent  to  the  hearings,  including  documents, 
studies,  and  other  data,  must  be  made  avail¬ 
able  to  the  public  for  review  and  study.  As 
similar  materials  are  subsequently  developed, 
they  shall  be  made  available  to  the  puUc 
as  they  become  available  to  the  agency. 

(1)  Notification  of  public  hearings 
should  provide  the  public  the  longest 
period  of  notice  practical,  but  in  no 


evttit  should  notice  be  less  than  the  30 
day  statutory  nitnimum,  Annmmwmfmt 
of  the  hearings  should  be  through 
designed  to  infoixn  the  public — ^not 
merdy  to  proTlde  “technical  notice.” 
Therefore,  in  addition  to  any  publication 
of  legal  notice  as  required  by  State  law, 
resonahly  informative  news  releases 
should  be  made  available  to  the  news 
media  in  the  affected  omnmunities. 

(2)  At  the  time  of  the  annoimcemeut, 
all  agency  materials  pertinent  to  the 
hearings,  including  documents,  studies, 
the  agenda  for  the  hearings,  and  other 
data,  must  be  made  available  to  the  pub¬ 
lic  for  review  and  study  In  the  locale 
where  the  hearings  are  to  be  conducted. 

(3)  Hearings  on  the  total  management 
program  do  not  have  to  be  held  on  the 
actual  document  submitted  to  the  As¬ 
sociate  Administrator  for  section  306  ap¬ 
proval.  However,  such  hearing  (s)  must 
cover  the  substance  and  content  of  the 
proposed  management  inx>gTam  In  such 
a  manner  that  the  general  public,  and 
particularly  affected  parties,  have  a  rea¬ 
sonable  opportimity  to  understand  the 
Impacts  of  the  management  program. 

(4)  Hearings  should  be  held  in  those 
geographic  areas  which  would  be  most 
affected  by  the  issues  under  considera¬ 
tion  at  the  hearing.  Hearings  on  the  total 
manag^ent  program  should  be  held  In 
places  within  the  State  where  all  cltl^ns 
of  the  State  may  have  an  opportimity 
to  comment. 

(5)  In  many  cases,  the  population  of 
the  coastal  zone  fluctuates  significantly 
with  the  seasons  of  the  year.  Efforts 
should  be  made  to  Insure  that  hearings 
wore  held  when  those  populations  most 
likely  to  be  affected  are  present. 

(6)  A  verbatim  transcript  of  the  hear¬ 
ings  need  not  be  prepared  but  a  compre¬ 
hensive  summary  should  be  made  avail¬ 
able  to  the  iMiblic  within  45  days  after 
the  conclusion  of  the  hearings.  A  copy 
of  these  summaries  shall  accompany  the 
management  program  when  it  Is  sub¬ 
mitted  to  the  Associate  Administrator 
for  approval. 

Subpart  G — Miscellaneous 
§  923.60  General. 

The  purposes  of  this  subpart  are  to 
provide  guidance  on  (a)  meeting  the  re¬ 
quirements  of  subsection  306(h)  of  the 
Act  dealing  with  segmented  manage¬ 
ment  programs  and  (b)  fulfilling  the 
requirements  for  an  enviitmmental  im¬ 
pact  assessment  which  -all  management 
program  submissions,  whether  for  a 
State's  total  coastal  zone  or  a  segment, 
must  contain. 

§  923.61  Segmenlation. 

(a)  If  a  State  intends  to  adopt  its 
management  program  in  two  or  more 
segments,  it  shall  so  advise  the  Associate 
Administrator  as  early  as  practicable, 
stating  the  reasons  for  segmenting  the 
program  and  requesting  the  Assoicate 
Administrator’s  approval.  In  addition  to 
meeting  the  approval  requirements  of 
these  regulations,  each  segment  of  a 
management  program  must  demonstrate 
that; 


(1)  The  segment  includes  a  geographic 
area  <xi  both  skies  of  the  coastal  land- 
water  Interface; 

(2)  A  timetable  and  budget  have  been 
established  for  the  Umely  completion  of 
the  remaining  segment(s) ;  and 

(3)  The  State  win  exercise  policy  con¬ 
trol  over  each  segment  of  its  manage¬ 
ment  program  prior  to  and  fc^owlng  its 
integration  into  a  complete  State  man¬ 
agement  program.  Demonstration  of  this 
control  will  include  ^i)  completion  of  the 
management  IXMindary  determination 
for  the  entire  coastal  zone  throughout 
the  State  and  (11)  consideration  of  the 
national  Interest  throughout  the  State’s 
entire  coastal  zone  in  the  planning  for 
and  siting  of  facilities  cited  in  $  923.52. 

(b)  Comment.  Statutory  Citation, 
Section  306(li) : 

At  the  discretion  of  the  state  and  with  the 
approval  of  the  Secretary,  a  management 
program  may  be  developed  and  adopted  in 
segments  ao  that  Immediate  attention  may 
be  devoted'to  thoee  areas  within  the  coastal 
zone  which  most  urgently  need  mauagenient 
programs:  Provided,  that  the  state  ade¬ 
quately  provides  lor  the  ultimate  ooordina- 
tkm  ot  tlM  vaiteQs  MgmMite  at  the  manage¬ 
ment  program  Into  a  single,  unified  program, 
and  that  the  unified  program  will  be  com¬ 
pleted  as  soon  as  reastmably  practicable. 

(1)  Ibis  secUoo.  of  the  Act  reflects  a 
recogniUoii  that  it  may  be  desirable  for 
a  State  to  develop  and  adopt  its  manage¬ 
ment  program  in  segments  rather  than 
all  at*  once  because  of  a  relatively  long 
coastline,  developmental  pressures  or 
public  support  In  specific  areas,  or  earlier 
regional  management  programs  already 
developed  and  adoi>ted.  It  is  important  to 
note,  however,  that  the  ultimate  objec¬ 
tive  of  segmentation  is  completion  of  a 
management  program  for  the  coastal 
zOTie  of  the  entire  State  in  a  timely 
fashion.  Segmentatkm  is  at  the  State’s 
option,  but  requires  the  cqH>roval  of  the 
Ass(x:iate  Administrator.  States  should 
notify  the  Associate  Administrator  as 
early  as  possible  regarding  intention  to 
prepare  a  management  program  in  seg¬ 
ments. 

(c)  Comment.  Continuing  involve¬ 
ment  at  the  State  as  well  as  local  level 
in  the  develomnent  and  implementation 
of  segmented  programs  is  essential.  This 
emphasis  on  State  paiticipation  and  co- 
ordinatimi  with  the  program  as  a  whole 
should  be  reflected  in  the  Individual  seg¬ 
ments  of  a  management  program.  Re¬ 
gional  agencies  and  local  governments 
may  play  a  large  role  in  dev^oping  and 
carrying  out  such  segmented  programs, 
but  there  must  be  a  continuing  State 
voice  throughout  this  process.  This  State 
involvement  shall  be  expressed  in  the 
first  segment  of  the  management  pro¬ 
gram  in  the  form  of  evidence  that  (i)  the 
boimdaries  of  the  coastal  zone  for  the 
entire  State  have  been  d^ned  (pursuant 
to  Subpart  D)  and  (ii)  there  has  been 
adequate  consideration  of  the  national 
interest  involved  in  the  planning  for  and 
siting  of  facihties  necessary  to  meet  re¬ 
quirements  which  are  other  than  local  in 
nature  (pimsuant  to  S  923.52)  for  the 
State’s  entire  coasUd  zmie.  These  re¬ 
quirements  are  designed  to  assure  that 
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the  development  oi  a  Statewide  coastal 
Zone  management  program  im>ceeds  In 
an  orderly  fashion  and  that  segmented 
programs  reflect  accurately  the  needs 
and  capabilities  ot  the  State's  entire 
coastal  zone  which  are  represented  In 
that  particular  segment. 

(1)  It  is  recognized  that  small  islands 
may  form  separate  and  unique  ecologi¬ 
cal  units  for  which  a  segment  of  the 
manegement  program  may  be  estab¬ 
lished  with  relatively  few  problems.  The 
Associate  Administrator  may  waive  cer¬ 
tain  requirements  luider  this  section  re¬ 
lated  to  segmented  approval  for  Islands. 
The  requirements  that  the  State  must 

(1)  provide  an  adequate  consideration  of 
the  national  Interest  in  the  planning  for 
and  siting  of  facilities  necessary  to  meet 
requirements  which  are  other  than  local 
in  nature  for  the  State’s  entire  coastal 
zohe  and  (2)  define  the  boimdaiies  of 
the  coastal  zone  for  the  entire  State  may 
be  waived  if  the  Associate  Administrator 
determines  that  their  c(Mnpletlon  would 
serve  no  useful  purpose  in  evaluating  the 
merits  of  the  appli^tlon  for  approval  of 
a  small  Island  segment. 

(d)  Comment.  One  of  the  distin¬ 
guishing  features  of  a  coastal  zone  man¬ 
agement  prograi^ls  its  recognition  of  the 
relationship  betweax  land  uses  and  their 
effect  upon  coastal  waters,  and  vice 
versa.  Segments  should  likewise  recog¬ 
nize  this  relationship  between  land  and 
water  by  including  at  least  the  dividing 
line  between  them,  plus  the  lands  and 
waters  on  either  side  which  are  mutually 
affected.  In  the  case  of  a  segment  which 
is  predominantly  land,  the  boimdarles 
shall  include  those  waters  which  are  di¬ 
rectly  and  significantly  impacted  by  land 
uses  in  the  segment.  Where  the  predom¬ 
inant  part  of  the  segment  is  water,  the 
boundaries  shall  Include  the  adjacent 
shorelands  strongly  infiuoiced  by  the 
waters,  including  at  least  Islands,  transi¬ 
tional  and  intertidal  areas,  salt  marshes, 
wetlands  and  beaches  (or  similar  such 
areas  in  Great  Lakes  States).  A  seg¬ 
mented  management  program  shall  not 
be  developed  solely  for  the  purpose  of 
protecting  or  controlling  a  single  coastal 
resource  or  use,  however  desirable  that 
may  be. 

(e)  Comment.  Segmented  manage¬ 
ment  programs  submitted  for  approval 
will  be  reviewed  and  approved  in  exactly 
the  same  manner  as  programs  for  com¬ 
plete  coastal  zones,  utilizing  the  same 
approval  criteria,  plus  those  of  this  sec¬ 
tion. 

§  923.62  Environmental  Impart  assess¬ 
ments. 

(a)  Requirement.  All  State  manage¬ 
ment  program  submissions  must  contain 
an  environmental  Impact  assessment 
that,  following  Council  on  Environ¬ 
mental  Quality  guidelines,  will  address 
the  following  items  (although  not  neces¬ 
sarily  in  the  same  order  presented 
below) : 

(1)  A  description  of  the  proposed  ac¬ 
tion; 

(2)  A  description  of  the  environment 
affected; 


(3)  Tba  reUttionshh)  at  Cb»  propoaed 
actksi  to  land  and  water  use  ptans,  peB- 
cles,  and  ctmtrols  for  the  area; 

(4)  The  probable  Impact  of  the  pro¬ 
posed  action  on  Ihe  ^vironment; 

(5)  Alternatives; 

(6)  Probable  adverse  environmental 
effects  which  cannot  be  avoided; 

(7)  The  rdationshlp  between  local, 
short-term  uses  of  the  environment  and 
the  maintenance  and  enhancement  of 
long-term  productivity; 

(8)  Irrevocable  or  irretrievable  com¬ 
mitments  of  resources  that  would  be  in¬ 
volved  in  the  proposed  action  should  it 
be  implemented;  and 

(9)  Consultation  and  coordination 
with  others. 

(b)  Comment.  A  number  of  these 
items  should  already  be  addressed  in  the 
State’s  program  submission.  Tn  these 
cases  a  simple  cross-referencing  will  be 
sufficient: 

(1)  The  State’s  “description  of  the 
proposed  action”  should  focus  on  the  is¬ 
sues  that  the  managament  program  is 
designed  to  address  and  the  means  by 
which  these  Issues  will  be  addressed 
through  implementation  of  the  manage¬ 
ment  program.  ’Ihls  should  already  be. 
part  of  the  basic  program  siibmlsslon. 
Accordingly  in  the  environmental  Impact 
assessment  appendix,  this  item  can  be 
cross-referenced  to  the  appropriate 
page(s)  or  sectlon(s)  of  the  submission. 
If  a  State  is  following  the  format  for 
submission  suggested  in  §  923.71,  refer¬ 
ences  to  relevant  portimis  of  the  “Sum¬ 
mary,”  “Framework  of  Program  Devel¬ 
opment.”  and  “Policies”  would  be  ap¬ 
propriate. 

(2)  The  “description  of  the  environ¬ 
ment  affected” — the  State’s  coastal  zone 
and  the  natural  and  manmade  resources 
therein — also  should  already  be  part  of 
the  program  document  submitted  for 

•  approval.  Cross-reference  should  be 
made  to  relevant  sections.  If  following 
the  format  suggested  in  S  923.71,  refer¬ 
ence  to  “Framework  of  Program  Devel¬ 
opment”  would  be  appropriate. 

(3)  Again,  cross-reference  to  relevant 
sections  of  the  program  submission 
shoxUd  suffice  to  explain  “the  relation¬ 
ship  of  the  proposed  action  to  land  and 
water  use  plans,  policies  and  controls  to 
the  areas.”  Particular  reference  should 
be  made  to  those  sections  addressing  the 
requirements  of  §§  923.3 — General  Re¬ 
quirements:  923.11 — ^Uses  Subject  to 
Management;  923.13 — ^Uses  of  Regional 
Benefit;  923.41 — Identification  of  Au¬ 
thorities;  923.42 — Control  Techniques; 
923.43 — Authorities  Related  to  Uses  of 
Regional  Benefit;  and  923.56 — ^Plan  Co¬ 
ordination. 

(4)  The  discussion  of  “the  probable 
Impact  of  the  proposed  action  on  the 
environment”  is  the  major  aspect  a  State 
will  need  to  address  as  part  of  the  en¬ 
vironmental  impact  assessment  appen¬ 
dix  attached  to  its  submission.  The  pur¬ 
pose  of  this  discussion  is  to -indicate,  to 
the  extent  possible  given  data  and  time 
constraints,  the  environmental,  social 
and  economic  changes  that  can  be  ex¬ 
pected  to  result  from  implementation  of 
the  State’s  management  program.  In 


tom.  this  win  imvide  Inf  (HmaUon.  either 
exphdtly  or  hnpUcltly.  on  both  the  level 
and  dlstrlbutton  ot  costs  and  benefits  to 
affected  parties,  m  effect,  this  discussion 
should  make  explicit  many  of  the  as¬ 
sumptions  that  have  gone  into  develop¬ 
ing  and  framing  a  State’s  management 
pre^^am.  ’The  mvironmental  and  corre¬ 
sponding  socio-economic  impacts  that 
can  be  expected  to  result  from  program 
Implementation  will  depend,  in  large 
measure,  on  the  nature  of  proposed  im¬ 
plementation  techniques.  Moreover,  not 
all  aspects  of  the  State’s  management 
program  will  necessarily  involve  changes 
and/or  environmental  impacts.  This  may 
be  so  particularly  where  States  will  be 
relying  on  pre-existing  management  and 
re^atory  techniques.  However,  to  the 
extent  these  existing  techniques  are  ap¬ 
plied  in  new  ways  and  thereby  create  new 
impacts  (such  as  greater  efficiencies  in 
permit  processing  or,  conversely,  in¬ 
creased  time  required  for  permit  re¬ 
views),  these  changes  should  be  noted. 
The  level  of  specificity  regarding  prob¬ 
able  impacts  wUl  vary  depending  on  (i) 
the  level  of  specificity  contained  in  the 
management  program  itself,  (11)  the 
size  of  the  area  to  be  managed,  and  (ill) 
the  amount  of  time,  money  and  perstm- 
nel  allocated  to  this  task. 

(5)  The  discussion  of  “alternatives” 
should  focus  on  those  alternatives  that 
have  been  considered  seriously  and  re¬ 
viewed  at  some  length  by  OCZM.  In  addi¬ 
tion,  alternatives  which  raised  sub¬ 
stantial  public  debate  as  a  result  of  cem- 
sultation  and  public  participation  dxiring 
program  development  should  be  dis¬ 
cussed.  Usually  these  alternatives  will  re¬ 
late  to  management  techniques,  bound¬ 
aries  and  uses  subject  to  management. 
To  the  extent  these  alternatives  are  dis¬ 
cussed  in  the  body  of  the  management 
program  document,  cross-reference  will 
suffice. 

(6>  Since  the  inrogram  document 
probably  will  not  contain  an  explicit  dis¬ 
cussion  of  “probable  adverse  «iviron- 
mental  impacts  which  cannot  be 
avoided,”  this  aspect  shmild  be  addressed 
in  the  environmental  impact  assessment 
appendix.  Where  the  program  encourages 
certain  uses  or  development  activities 
which  may  have  a  probable  adverse  en¬ 
vironmental  impact,  these  should  be 
identified.  In  addition,  since  “environ¬ 
mental  impacts”  may  include  socio¬ 
economic  impacts  of  an  adverse  nature, 
these  also  should  be  discussed.  This  dis- 
cuission  may  be  done  in  conjunction  with 
a  discussi<m  of  the  “relationship  between 
local,  short-term  uses  of  the  environment 
and  the  maintenance  and  enhancement 
of  long-term  productivity.”  It  is  also  pos¬ 
sible  to  combine  both  of  these  discussions 
with  that  of  “probable  impact  of  the  pro-' 
posed  action  on  the  environment”  pro¬ 
vided  that  it  is  clearly  stated  that  all 
three  aspects  have  been  combined  into 
one  discussion  in  the  environmental  im¬ 
pact  assessment. 

(7)  In  discussing  the  “relatiwiship  be¬ 
tween  local,  short-term  uses  of  the  en- 
yirmment  and  the  maintenance  and  en¬ 
hancement  of  long-term  productivity,”  it 
may  be  reasonable  to  assume  that,  while 
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Uiere  may  be  short-term  negative  Im¬ 
pacts  <»i  particular  aspects  of  the  en¬ 
vironment,  over  the  long-term,  effectua¬ 
tion  of  the  State’s  manag^ent  program 
should  contribute  to  maintenance,  and 
possibly  enhancement,  of  productivity. 
However,  where  short-term  environ¬ 
mental  disruptions  can  be  Identified,  such 
identification  should  be  made  and  dis¬ 
cussed. 

(8)  Again,  since  the  program  docu¬ 
ment  probably  will  not  contain  an  ex¬ 
plicit  discussion  of  “irretrievable  com¬ 
mitments  of  resources,”  this  aspect 
should  be  addressed  in  the  environmental 
impcuit  assessment  appendix.  The  option 
exists  to  include  this  discussion  in  with 
some  of  the  other  aspects  indicated 
above. 

(9)  Discussion  of  “consultation  and 
coordination  with  others”  should  already 
be  addressed  in  the  program  docmnent 
and/or  as  an  appendix  documenting 
c^^rtimities  for  full  participation.  Ac¬ 
cordingly,  appropriate  cross-referencing 
should  be  made,  especially  to  those  sec¬ 
tions  that  address  the  requirements  of 
Subpart  F. 

(c)  Comment.  OCZM  will  use  the  in¬ 
formation  provided  in  a  State’s  environ¬ 
mental  impact  assessment  and  such 
other  information  as  may  be  necessary 
to  develop  a  draft  environmental  impact 
statement  covering  the  Associate  Admin¬ 
istrator’s  proposed  action  of  approving 
the  management  program,  except  in  the 
case  of  segmented  management  pro¬ 
grams  where  the  information  will  be  used 
to  determine  if  an  environmental  impact 
statement  is  appropriate.  Ihe  timing  and 
review  procedures  for  the  environmental 
impact  stat^ent  are  discussed  in 
S  923.72. 

Subpart  H — Review/ Approval  Procedures 

§  923.70  General. 

The  purpose  of  this  subpart  is  to 
describe  the  process  of  State  program  re¬ 
view  and  approval  following  submission 
of  a  State’s  management  program.  Be¬ 
cause  the  review  process  usually  involves 
preparation  and  dissemination  of  draft 
and  final  environmental  impact  state¬ 
ments  and  lengthy  Federal  agency  re¬ 
view,  States  should  anticii>ate  that  it 
normally  will  take  7  months  between  the 
time  a  State  first  submits  a  draft  man¬ 
agement  program  to  CXUZM  for  threshold 
review  and  the  point  at  which  the  As¬ 
sociate  Administrator  makes  a  final  deci¬ 
sion  on  approving  the  management  pro¬ 
gram.  Certain  factors  will  contribute  to 
lengthening  or  shortening  this  timetable; 
these  factors  are  discussed  in  the  sec¬ 
tions  that  follow.  In  addition,  this 
subpart  provides  guidance  on  a  recom¬ 
mended  format  for  the  program  docu- 
'ment  submitted  to  the  Associate  Admin¬ 
istrator  for  review  and  approval. 

§  923.71  Recommended  formal  for  pro¬ 
gram  submissions. 

(a)  This  guidance  is  provided  in  re¬ 
sponse  to  requests  from  a  number  of 
States  for  a  suggested  format.  States 
should  note,  however,  that  this  format 
is  not  mandatory.  As  long  as  States  ad¬ 
dress  all  the  sections  of  the  Act  and  asso¬ 


ciated  requirements  Ol  these  regulations, 
the  presentation  of  their  management 
program  may  be  in  such  format  as  best* 
suits  their  situation  provided  that  such 
format  has  be«i  discussed  with  and 
agreed  to  by  OCZM. 

(b)  At  a  mlnimmn.  States  should  in¬ 
clude  an  index  with  ^eir  program  sub¬ 
mission  that  indicates  where  in  the  man¬ 


agement  program  document  the  Infor¬ 
mation  can  be  foimd  which  is  necessary 
to  make  the  findings  required  W  the 
Act  and  associated  requirements  of  these 
regulations.  A  chart  is  provided  below 
of  the  findings  required  by  the  Act  and 
associated  requirements  of  these  regula¬ 
tions.  This  chart  should  assist  States  in 
developing  the  index. 


Chart. — Findings  necessary  for  sec.  306  approval 


Associated  section(s)  of 


Section  of  the  act  these  regulations 

Sec.  306 (a)  which  includes  the  requirements  of  sec.  305; 

306(b)  (1) :  Boundaries . . . . .  923.31,  923.32,  923  33, 

923.34 

306(b)(2) :  Uses  subject  to  management _  923.11,  923.12  , 

305(b)  (3) :  Areas  of  particular  concern _  923.21,  923.23 

305(b)(4):  Means  of  control _  923.41 

305(b)  (6) :  Guidelines  on  priorities  of  uses _  923.22 

305(b)  (6) :  Organizational  structure _  923.45 

306(b)(7):  Shorefront  planning  process' _  923.25 

306(b)(8):  Energy  faculty  planning  process' _  923.14 

305(b)  (9) :  Erosion  planning  process ' _  923.26 

Sec.  306(c)  which  Includes: 


306(c)(1):  Noticej^  full  participation;  consistent  with  sec. 


303  . . . .  923.68,  923.61,  923.65, 

923.8 

306(c)  (2)  (A) :  Plan  coordination _  923.56 

306(c)  (2)  (B) :  Continuing  consultation  mechanisms _  923.67 

306(c)  (3) :  Public  bearings _  923.88 

306(cO  (4) :  Gubernatorial  review  and  approval _  923.47 

306(c)  (6) :  Designation  of  recipient  agency _ _ _  923.46,  923.47 

306(c)  (6) :  Organization  _ _ _  923.45,  923.47 

306(c)  (7) :  Authorities _  923.41,  923.47 

306(c)  (8) :  Adequate  consideration  of  national  interests _  023.52 

306(c)(9):  Areas  for  preservation  restoration _  923.24 

Sec.  306(d)  which  includes: 

306(d)(1):  Administer  regulations,  control  development; 


resolve  conflicts _  923.41 

306(d)  (2) :  Powers  of  acquisition,  if  neces,sary _  923.41 

Sec.  306(e)  which  includes: 

306(e)(1):  Technique  of  control _  923.41,  923.42 

306(e)(2):  Uses  of  regional  beneflt _  083.13,  923.41,  923.43 

Section  306 (h) :  Segments' _ 923.61 

Section  307  which  includes: 

307(b) :  Adequate  consideration  of  Federal  agency  views _  923.51 

307(f) :  Incorporation  of  air  and  water  quality  requirements..  923.44 


'  Not  required  before  Oct.  1, 1978. 

*  Applicable  only  to  segmented  management  programs. 


(c)  OCZM  recommends  the  following 
format  for  coastal  management  program 
submissions:  Summary;  Framework  of 
Program  Development:  Policies;  and  306 
Requirements.  OCZM  also  recommends 
the  following  items  as  appendices;  Doc¬ 
umentation  of  Governmental  Consulta¬ 
tion  and  Public  Participation  Efforts; 
Summaries  of  Required  Public  Hearings; 
Text  of  Relevant  Legal  Authorities;  En¬ 
vironmental  Impact  Assessment  (EIA) ; 
and  such  other  Technical  Reports,  Maps, 
Organizational  Charts  or  other  materials 
as  a  State  feels  would  be  useful  in  re¬ 
viewing  the  management  program.  The 
elements  of  the  main  body  of  the  man¬ 
agement  program  are  discussed  in 
greater  detail  below: 

(1)  Siunmary — This  section  should 
serve  as  an  executive  summai-y  of  the 
program  and  should  describe  briefly  the 
major  elements  of  the  State’s  manage¬ 
ment  program  and  what  the  State  seeks 
to  accomplish  pimsuant  to  the  manage¬ 
ment  program  if  it  is  approved. 

(2)  Framework  of  Program  Develop¬ 
ment — This  section  should  address  the 


major  coastal  issues  and  problems  iden¬ 
tified  during  the  program  development 
process,  the  nature  of  those  issues  and 
problems,  and  how  the  management  pro¬ 
gram  can  help  to  resolve  them.  This  sec¬ 
tion  should  include  a  discussion  of  the 
major  coastal  natural  resources  and  hu¬ 
man  activities  which  are  important, 
unique  and/or  subject  to  intense  pres¬ 
sures  or  confiicts.  A  brief  discussion  of 
the  institutional  setting  within  which 
the  program  was  developed  and  some  of 
the  major  considerations  or  alternatives 
that  led  to  particular  management  ap¬ 
proaches  is  appropriate  as  part  o'f  this 
section.  In  addition,  there  should  be  a 
brief  discussion  of  those  issues  and  prob¬ 
lems  which  the  program  may  not  addre.ss 
initially  but  which  will  be  taken  into  con¬ 
sideration  during  program  implementa¬ 
tion  and/or  future  program  refinements. 

(3)  Policies — This  section  should  con¬ 
tain  those  policies  that  provide  the  basis 
for  a  comprehensive,  enforceable  and 
predictable  management  program.  These 
policies  should  be  tied  to  issues  and  prob¬ 
lems  (discussed  in  (2)  above)  and  to 
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legal  authorities  (discussed  in  (4)  be¬ 
low)  .  This  section  also  should  discuss  the 
management  programs  goals  and  objec¬ 
tives,  especially  those  that  are  quantifl- 
able,  that  the  State  expects  to  achieve 
as  a  result  of  Implementation  of  the 
management  program. 

(4)  306  Requirements — In  this  section 
States  should  demonstrate  that  the  sec¬ 
tions  of  the  Act  and  these  regulations 
necessary  for  approval  have  been  met. 
The  following  contents  are  suggested: 

(i)  Boimdaries — ^The  requirements  of 
subsection  305(b)  (1)  of  the  Act  and  Sub¬ 
part  D  of  these  regulations  should  be  ad¬ 
dressed.  States  may  want  to  indicate 
here,  or  as  part  of  the  KLA,  major  bound¬ 
ary  alternatives  considered,  (generalized 
maps  of  the  management  boundaries  and 
of  excluded  Federal  lands,  if  provided, 
are  recommended  for  indusimi  in  this 
section  (or  if  more  easily  handled  as  a 
separate  appendix,  their  location  in  the 
apc>endix  ^ould  be  indicated  in  this 
section) . 

(ii)  Areas  Subject  to  Management — 
The  requirements  of  subsections  305(b) 

(2),  305(b)  (8)  and  306(e)  (2)  of  the  Act 
and  related  sectimis  923.11-023.14,  923.- 
41  and  923.43  of  these  regulations  should 
be  addressed  in  terms  of  the  process 
used  to  determine  uses  subject  to  the 
management  program  and  hoW  these 
uses  will  be  managed. 

(iii)  Special  Manag^ent  Areas — ^The 
Teq\ilrements  of  subsectkms  305(c)  (3) , 
305(b)(5).  305(b)(7),  305(b)(9).  and 
306(c)(9)  and  the  associated  require¬ 
ments  of  Sulvart  C  at  these  regulations 
should  be  addressed.  States  are  oicour- 
aged  to  Include  generalized  nuqps  locat¬ 
ing  designated  Areas  of  Particular  Ckm- 
cem. 

(iv)  Authorities  and  Organization — 
The  requirements  of  subsections  305(b) 

(4)  ,  305(b)  (6) ,  306(c)  (5) -306(c)  (7) ,  306 
(d) .  306(e)  and  307(f)  of  the  Act  and  the 
associated  requirements  of  Subpart  E  of 
these  regulations  should  be  ^dressed 
through  a  narrative  ssuiopsis  of  the  ad¬ 
ministrative  and  legal  tiises  that  will 
be  used  to  implement  and  insure  enforce¬ 
ment  of  and  compliance  with  the  policies 
and  the  use  and  area  determinations  of 
the  management  program.  This  section 
should  Include,  as  applicable,  discussion 
of  six  tsrpes  of  legal  authorities:  State 
legislation.  State  agency  regulations,  gu¬ 
bernatorial  executive  orders,  interagency 
agreements,  significant  judicial  decisions 
and  significant  constitutional  provisions. 
With  respect  to  the  organizational  struc¬ 
ture  that  will  be  used  to  implement  the 
management  program,  this  section 
should  include  a  discussion  of  the  roles 
and  responsibilities  during  the  program 
Implementation  of  the  State  agency  des¬ 
ignated  pursuant  to  subsection  306(c) 

(5)  of  the  Act  and  of  other  State,  local 
or  regional  agencies  that  will  be  Involved 
in  carrying  out  the  management  pro¬ 
gram.  The  relationship  of  the  designated 
State  agency  to  these  other  agencies  also 
shoiild  be  described. 

(v)  Consultation.  Participation  and 
National  interests — The  requirements  of 
subsectkms  306(c)  (l)-306(c)  (3),  306(c) 
(8)  and  307(b)  of  the  Act  and  the  related 


requirements  of  SulHNurt  F  of  these  regu¬ 
lations  diould  be  addressed,  hicluded 
horein  should  be  a  summary  of  consulta¬ 
tion  eff(n1»  with  relevant  Fed«^  and 
State  ag«icles,  local  governments,  re¬ 
gional,  areawide  and/or  Interstate  enti¬ 
tles.  A  summary  of  public  information 
and  participation  during  program  devel¬ 
opment  should  be  include^  including  an 
indication  of  where  and  when  required 
public  hearings  were  held  and  a  brief 
summary  of  those  hearings.  Also  includ¬ 
ed  herein  should  be  discussions  of  na¬ 
tional  interest  considerations;  what  pro- 
cediUTs  the  State  will  use  to  Implement 
the  Federal  consistency  provisions  of  tiie 
Act;  and  what  mechanisms  will  be  used 
to  Insure  continued  governmental  con¬ 
sultation  and  public  partlclpaticm  after 
program  approval.  Detailed  documenta¬ 
tion  regarding  a  number  of  the  require¬ 
ments  addressed  in  this  section  can  be 
reserved  for  appoidlces. 

(Vi)  Miscellaneous — Normally,  States 
win  address  the  requirements  of  sub¬ 
section  306(c)  (4)  and  related  §  923.41  In 
the  gubernatorial  transmittal  that  win 
accompany  the  program  submission.  For 
a  segment  submission,  the  same  format 
should  be  used.  An  the  requirements  of 
the  Act  and  these  regulations  apply  un¬ 
less  otherwise  noted  in  1 923.61.  Segment 
submissions  must  also  address  the  re¬ 
quirements  of  subsection  306(h)  of  the 
Act  and  the  associated  requirements  of 
S  923.61. 

S  923.72  Review/approval  procedures. 

(a)  Upon  submission  by  a  State  of  Its 
draft  management  program,  OCTZM  and 
NOAA  win  review  the  document  to  deter¬ 
mine  if  it  adequately  meets  the  require¬ 
ments  of  the  Act  and  these  regulations. 
These  reviews  normally  win  take  three 
weeks  or  longer.  Assuming  positive  find¬ 
ings  are  made  and  major  revisions  to  the 
State’s  draft  management  program  are 
not  required,  (X:ZM  wlU  prepare  its  por¬ 
tion  of  a  Draft  Environmental  Impact 
Statement  (DEIS).  (If  major  revisions 
are  necessary,  this  Initial  review  period 
win  extend  beyond  three  weeks.)  The 
DEIS  win  Incorporate  the  State’s  pro¬ 
gram  document.  This  combined  docu¬ 
ment,  hereinafter  referred  to  as  the 
DEIS,  will  be  distributed  to  prlncipaUy 
affected  Federal  agencies  and  DEIS  re¬ 
viewers.  Preparation  of  the  DEIS,  print¬ 
ing  of  the  dociunent,  notification  of  the 
Council  on  Environmental  Quality,  and 
publication  in  the  Federal  Register  of 
notice  of  availability  of  the  DEIS  and 
notice  of  date  and  location  of  public 
hearing  on  the  DEIS  normally  will  take 
45  days.  Since  States  will  be  responsible 
for  printing  the  DEIS,  the  time  involved 
will  vary  depending  on  State  printnig 
capabilities. 

(b)  From  the  time  of  receipt  of  the 
DEIS,  each  Federal  agency,  other  person 
or  entity  normally  has  45  days  to  provide 
comments,  if  any,  on  the  management 
program  and/or  on  the  DEIS  to  the  As¬ 
sociate  Administrator.  During  this  time 
peiicxi,  a  public  hearing  will  be  held  in 
one  or  more  locations  in  the  coastal  State 
whose  program  Is  under  review.  At  least 
thirty  days  notice  will  be  provided,  in¬ 


cluding  announcement  of  availability  of 
th»  DEIS.  Following  the  public  hear- 
ing<s) ,  the  cmnment  period  normally  will 
remain  open  for  fifteen  da3rs. 

(c)  Following  the  close  of  Federal 
agency  and  IKIS  comment  periods,  the 
Associate  Administrator  will  review  and 
evaluate  cmnments  received  in  keeping 
VTlth  the  requirement  of  subsection  307 
(b)  of  the  Act,  that  a  State’s  manage¬ 
ment  program  not  be  approved  unless 
the  views  of  principally  affected  Fed¬ 
eral  agencies  have  been  adequately  con¬ 
sidered,  and  in  keeping  with  the  require¬ 
ments  of  the  National  Environmental 
Policy  Act  (NEPA).  Preparation  of  re¬ 
sponse  to  ccxnments,  revisions  to  the 
State’s  management  program  (if  £«pro- 
prlate),  submission  of  a  final  program, 
and  preparatimi  and  printing  of  a  Final 
Environmental  Impact  Statement 
(fElS)  normally  will  take  a  minimum 
of  three  months.  Factors  that  will  vary 
this  time  frame  are:  the  nature  of  com¬ 
ments  received  on  the  DEIS,  the  nature 
and  extent  of  revisions  necessary  to  the 
management  program,  and  State  capa¬ 
bilities  with  respect  to  printing  the  PEIS. 

(d)  Notice  of  the  availability  of  the 
PEIS  will  be  published  in  the  Federal 
Register.  The  Associate  Administrator 
shall  send  a  copy  of  such  statement  to 
each  Federal  agency,  other  person  or 
entity  which  received  a  copy  of  the 
DEIS.  From  the  time  of  receipt,  each  re- 
c^vlng  agency,  entl^  or  person  has 
thirty  days  to  review  the  statement  prior 
to  final  action  by  the  Associate  Admin¬ 
istrator. 

(e)  The  Associate  Administrator  will 
review  and  evaluate  any  comments  re- 
c^ved  during  the  thirty  day  review  in 
keeping  with  the  requirements  of  sub- 
sectlon  307(b)  of  the  Act  and  with 
NEPA.  The  Associate  Administrator  shall 
then  approve  or  disapprove  a  State’s 
management  program.  In  the  evrat  of 
ai^iroval,  the  Associate  Administrator 
shall  prepare  a  set  of  findings  with  re¬ 
spect  to  the  requirements  of  the  Act. 
’These  findings  shall  be  available  upon 
request. 

§  923.73  Miscellancoas. 

(a)  The  timelines  laid  out  in  §  923.72 
may  be  shortened  If  any  of  the  follow¬ 
ing  occur: 

(1)  reduction  of  the  time  alloted  to 
review  environmental  imi>act  statements 
is  proposed  consistent  with  applicable 
procedures  and  guidelines  and  concur¬ 
rence  is  requested  from  the  Council  on 
Environmental  Quality.  Reductions  in  re¬ 
view  time  normally  are  limited  to  emer¬ 
gency  circumstances  or  conditions  which 
would  result  in  impaired  program  effec¬ 
tiveness;  or 

(2)  A  draft  environmental  impact 
statement  has  been  issued  in  connectlrai 
with  preliminary  approval  pursuant  to 
subsection  305(d)  of  the  Act  (see  15  CFR 
920.40)  and  a  supplementary  or  final 
impact  statement  is  all  that  is  neces¬ 
sary  for  full  approval  pursuant  to  sub¬ 
section  306(a)  of  the  Act;  or 

(3)  In  the  case  of  segmrated  programs 
only,  a  determination  is  made  that  the 
imiposed  segment  management  program 
win  not  significantly  affect  the  environ- 
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m^t.  In  such  cases  a  negative  declara- 
tl<Hi  will  be  prepared.  The  program  suh- 
mlssl(m  still  shall  be  sent  to  principally 
affected  Federal  agencies  for  their  re¬ 
view  and  comment. 

(b)  The  Associate  Administrator  shall 
follow  the  procedures  of  S  923.72  in  re¬ 
viewing  for  approval  any  amendmoits 
or  modifications  to  an  approved  man¬ 
agement  program  submitted  by  a  State. 

( See  Subpart  J  for  details  on  amendm^t 
procedures) . 

Subpart  I — Applications  for  Administrative 
Grants 

§  923.80  General. 

(a)  The  primary  purpose  of  adminis¬ 
trative  grants  made  pursuant  to  sections 
306(a)  or  306(h)  of  the  Act  is  to  assist 
coastal  States  in  Implementing  coastal 
management  programs  following  their 
approval  by  the  Associate  Administrates. 
The  purpose  of  the  guidelines  in  this 
subpe^  is  to  define  the  procedures  by 
which  grantees  apply  for  and  administer 
grants  under  the  Act  These  guidelines 
shall  be  used  and  interpreted  in  conjunc¬ 
tion  with  the  Grants  Management  Man¬ 
ual  under  the  Coastal  Zone  Management 
Act,  hereinafter  referred  to  as  the 
“Manual.” 

(b)  The  Manual  Incorporates  a  wide 
range  of  F^eral  requirements,  including 
those  of  the  Office  of  Management  and 
Budget  the  General  Services  Adminis¬ 
tration,  the  Department  of  the  Treasury, 
the  General  Accounting  Office  and  the 
Department  of  Commerce.  In  additl<»i  to 
specific  policy  requiremoits  of  these 
agencies,  the  Manual  Includes  recom¬ 
mended  policies  and  procedures  for 
grantees  to  use  in  submitting  a  grant  ap¬ 
plication. 

(c)  Grants  awarded  to  a  State  must  be 
expended  for  the  administratiem  of  a 
management  program  that  meets  the 
requirements  of  the  Act. 

(d)  Grants  shall  not  exceed  eighty 
per  cent  of  the  annual  total  cost  of  the 
program. 

(e)  For  purposes  of  this  subpart,  the 
terms  “administrative  grant”  and  “im¬ 
plementation  grant”  are  used  inter¬ 
changeably. 

§  923.81  Adniinislralion  of  the  program. 

The  Congress  assigned  the  responsi¬ 
bility  for  the  administration  of  the  Act 
to  the  Secretary  of  Commerce  who  has 
designated  NOAA  to  manage  the  pro¬ 
gram.  NOAA  has  established  the  Office 
of  Coastal  Zone  Management  for  this 
purpose.  Requests  for  Information  on 
grant  applications  and  the  applications 
themselves  should  be  directed  to: 

National  Oceanic  and  Atmospheric  Adminis¬ 
tration,  Office  of  Coastal  Zone  Manage¬ 
ment,  Grants  and  Loans, 'Operations  Staff, 
3300  Whitehaven  Street  NW.,  Washington, 
DC.  20235 

§  923.82  .State  rcspoiibihilitv . 

(a)  Applications  for  program  admin¬ 
istrative  grants  shall  be  submitted  by 
the  Governor  of  a  participating  State  or 
by  the  head  of  the  State  agency  or  entity 
designated  by  the  Governor  pursuant  to 
subsection  306(c)  (5)  of  the  Act. 


(b)  One  State  i^^dkatkm  will  cover 
all  program  Implementation  activities, 
irrespective  of  whether  these  activities 
win  be  carried  out  by  State  agencies, 
areawide  or  regional  agencies,  local  gov¬ 
ernments.  or  Interstate  entities. 

(c)  The  designated  State  entity  is  fis¬ 
cally  responsible  for  aU  expenditures 
made  under  the  grant,  including  expend¬ 
itures  by  subgrantees  and  contractors. 

§  923.83  Allocation. 

(a)  A  State  may  allocate  a  portion  or 
portions  of  its  administrative  grant  to 
other  State  agencies,  local  governments, 
areawide  or  regional  agencies.  Interstate 
entities,  or  Indian  trft>es  if  the  work  to 
result  from  such  allocation(s)  contrib¬ 
utes  to  the  effective  implementation  of 
the  State’s  management  program. 

(b)  Local  governments.  Where  a  State 
will  be  relying  on  direct  State  controls 
as  provided  for  in  subsection  306(e)  (1) 
(B)  of  the  Act,  pass-throughs  to  local 
governments  for  local  planning,  regula¬ 
tory  or  administrative  efforts  cannot  be 
made,  unless  they  are  subject  to  ade¬ 
quate  State  overview  and  are  part  of  the 
approved  management  program.  Where 
the  approved  management  program  pro¬ 
vides  for  specified  local  activities  or  one¬ 
time  projects,  agaln-subject  to  adequate 
State  overview,  then  a  proportional 
amoimt  of  administrative  grant  funds 
can  be  allocated  to  local  governments. 

(c)  Areawide  agencies.  If  a  State 
wishes,  it  may  allocate  a  portion  of  its 
administrative  grant  to  an  areawide 
agency,  and  absent  State  law  to  the  con¬ 
trary,  preference  shall  be  given  to  those 
agencies  recognized  or  designated  as 
areawide  comprehensive  planning  or  de¬ 
velopment  agencies  imder  the  provisions 
of  the  Office  of  Managment  and  Budget 
Circular  No.  A-95,  under  section  204  of 
the  Demonstration  Cities  and  Metropol¬ 
itan  Development  Act  of  1966. 

(d)  Indian  Tribes.  In  furtherance  of 
the  policy  enunciated  in  S  923.33(e) ,  in¬ 
dividual  tribes  or  groups  of  tribes  may 
be  considered  regional  agencies  and  may 
be  allocated  a  portion  of  a  State’s  grant 
in  the  form  of  a  contract  or  subgrant  for 
the  development  of  independent  tribal 
coastal  management  programs  or  the 
implementation  of  specific  management 
projects  provided  that: 

(1)  The  State  certifies  that  such  tribal 
programs  or  projects  are  compatible 
with  its  approved  coastal  management 
policies;  and 

(2)  On  excluded  tribal  lands,  the  State 
demonstrates  that  the  tribal  program  or 
project  would  or  could  directly  affect 
the  State’s  coastal  zone. 

(e)  Comment.  Statutory  Citation, 
Subsection  306(f) : 

With  the  approval  of  the  Secretary,  a  state 
may  allocate  to  a  local  government,  an  area¬ 
wide  agency  designated  under  section  204 
Demonstration  Cfities  and  MetropoUtan  De¬ 
velopment  Act  of  1966,  a  regional  agency,  ot 
an  Interstate  agency,  a  portion  of  the  grant 
under  this  section  for  title  purpose  of  carry¬ 
ing  out  the  provisions  of  this  section:  Pro¬ 
vided,  that  such  aUocatlon  shall  not  reUeve 
the  state  of  the  responsibUlty  of  ensuring 
that  any  funds  so  allocated  are  applied  In 
furtherance  of  such  state’s  approved  man¬ 
agement  program. 


§  923.84  Geographic  segments. 

Appllcati(Hi  procedures  for  a  grant  to 
be  awarded  pursuant  to  subsection  306 
(h)  ot  tile  Act  for  a  geographic  segment 
of  a  State’s  coastal  zone  are  the  same  as 
those  set  forth  in  this  subpart  for  a  grant 
to  administer  the  ai^roved  management 
program  of  the  entire  coastal  zone  of  a 
State. 

§  923.85  Eligible  costs. 

(a)  Costs  claimed  must  be  beneficial 
and  necessary  to  the  objectives  of  the 
grant  project.  As  used  herein  the  terms 
cost  and  grant  project  pertain  to  both 
the  Federal  and  the  matching  share. 
Allowability  of  costs  will  be  determined 
in  accordance  with  the  provisions  of 
Federal  Management  Circular  (FMC) 
74-4:  Cost  Principles  Applicable  to 
Grants  and  Contracts  with  State  and 
Local  Govemmerts. 

(b)  Federal  funds  awarded  pursuant 
to  section  306  of  the  Act  may  not  be  used 
for  construction  or  land  acquisition  pur¬ 
poses. 

(c)  Equipment  purchases  of  more  than 
five  hundred  dollars  per  item  require 
NOAA  i^proval  prior  to  purchase.  Such 
purchases  may  be  deemed  eligible  costs 
If  the  State: 

(1)  Has  examined  lease,  rental  or 
other  non-ptirchase  alternatives  and 
purchase  represents  an  equal  or  lesser 
cost  alternative,  and 

(2)  The  equipment  is  essential  to  man¬ 
agement  activities  that  are  anticipated 
to  continue  for  more  than  1  year. 

(d)  States  are  encouraged  to  under¬ 
take  administrative  tasks  that  will  re¬ 
solve  coastal  problems  and  issues  related 
to  fisheries  management,  coastal  hazards, 
resource  protection,  shorefropt  access 
and  urban  waterfronts,  including  ports. 

(e)  States  are  encouraged  to  coordi¬ 
nate  administrative  fimding  requests 
with  funding  possibilities  pursuant  to 
sections  308,  309,  310  and  315  of  the  Act. 
When  in  doubt  as  to  the  appropriate  sec¬ 
tion  of  the  Act  under  which  to  request 
finding.  States  should  consult  with 
OeZM. 

§  923.86  Applioalioii  fur  initial  grant. 

(a)  The  form  SP-424,  Preapplication 
for  Federal  Assistance,  may  he  used  at 
the  applicant’s  option.  If  used,  the  Pre¬ 
application  form  should  be  submitted  120 
days  prior  to  the  beginning  date  of  the 
requested  grant.  The  preapplication 
shall  Include  documentation,  signed  by 
the  Governor,  designating  the  State 
office,  agency  or  entity  to  apply  for  and 
administer  the  grant.  Copies  of  the  ap¬ 
proved  management  program  are  not  re¬ 
quired.  The  preapplication  form  may  be 
submitted  prior  to  the  Associate  Admin¬ 
istrator’s  approval  of  the  applicant’s 
management  program  provided  that, 
after  consultation  with  OCZM,  approval 
is  anticipated  within  60  days  of  sub¬ 
mittal  of  the  preapplication. 

(b)  All  applications  are  subject  to  the 
provisions  of  OMB  Circular  A-95  (re¬ 
vised).  The  Form  SF-424,  Preappllca- 
tiem  for  Federal  Assistance,  will  be  trans¬ 
mitted  to  the  appropriate  clearinghouses 
at  the  time  it  is  submitted  to  OCZIilL 
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The  Preapplication  form  shall  include  an 
attachment  indicating  the  date  copies 
of  the  preapplication  form  were  submit¬ 
ted  to  the  State  and  areawide  clearing¬ 
houses.  The  Preapplication  form  may  be 
used  to  meet  the  project  notification  and 
review  requirement  of  OMB  Circ\ilar  A- 
95  with  the  concurrence  of  the  appropri¬ 
ate  clearinghouses.  In  the  absence  of 
such  concurrence,  the  project  notifica¬ 
tion  and  review  procedures  established 
by  State  and  areawide  clearinghouses 
should  ^  implemented  simultaneously 
with  the  distribution  of  the  Preapplica¬ 
tion  form. 

(c)  The  P\>rm  SP-424,  Application  for 
Federal  Assistance  (Non-Construction 
Programs)  constitutes  the  formal  appli- 
caticHi  and  must  be  sulHnltted  60  daj^ 
prior  to  the  desired  grant  beginning  date. 
The  application  must  be  accompanied 
by  evidence  of  compliance  with  A-95  re¬ 
quirements  Including  the  resolution  of 
any  problems  raised  by  the  proposed 
project.  <X!ZM  will  not  accept  applica¬ 
tions  substantially  deficient  in  adherence 
to  A-95  requirements. 

(d)  In  Part  IV — ^Program  Narrative  of 
the  Form  SF-424,  the  applicant  shall 
describe  clearly  and  brlefiy  the  activities 
that  will  be  undertaken  with  grant  funds 
in  support  of  Implementation  and  ad¬ 
ministration  of  the  management  pro¬ 
gram.  This  description  shall  Include: 

(1)  An  identification  of  those  ele- 
mraits  of  the  aw>roved  management  pro¬ 
gram  that  are  to  be  supported  in  whole 
or  in  part  by  the  Federal  and  the  match¬ 
ing  share, 

(2)  A  clear  statem^t  of  the  major 
tasks  required  to  implement  each  ele¬ 
ment, 

(3)  For  each  task: 

(i)  Specify  how  it  will  be  accomplished 
and  by  whom; 

(ii)  Identify  any  subgrantees  or  con¬ 
tractors  that  will  be  allocated  responsi¬ 
bility  for  carrying  out  all  or  portions  of 
the  task,  and  indicate  the  estimated  cost 
of  the  subgrant  or  contract  for  each 
allocation.  Identify,  if  any,  that  portion 
of  the  task  that  w^  be  carried  out  under 
contract  with  private  firms  or  individuals 
and  indicate  the  estimated  cost  of  such 
contract  (s) ; 

(iil)  Indicate  the  estimated  total  cost. 
Also  indicate  the  estimated  total  person- 
months  if  any,  allocated  to  the  task  from 
the  applicant's  staff ; 

(iv)  Indicate  the  percent  estimated  to 
be  completed  during  the  grant  period. 

(4)  The  sum  of  all  task  costs  in  sub- 
paragitiph  (3)  above  should  equal  the 
total  estimated  grant  project  cost. 

(5)  Using  two  categories,  Professional 
and  Clerical,  indicate  the  total  number 
of  personnel  in  each  category  on  the  ap¬ 
plicant’s  staff  that  will  be  assigned  to 
the  grant  project.  Also  Indicate  the  num¬ 
ber  assigned  full  time  and  the  nvunber 
assigned  less  than  full  time  in  the  two 
categories.  Additionally,  indicate  the 
number  of  new  positions  created  in  the 
two  categories  as  a  result  of  the  grant 
project 


S  923.87  Applicatiotu  for  subsequent 
grants. 

Second  and  subsequent  year  wi^lca- 
tlons  will  follow  the  procedures  set  forth 
In  this  sul^Mirt  exc^  that: 

(1)  The  Preapplication  form  may  be 
used  at  the  opti(xi  of  the  applicant.  If 
used,  the  procedures  set  forth  in  section 
923.86(a)  shall  be  followed: 

(2)  The  Governor’s  document  desig¬ 
nating  the  State  agency  to  receive  and 
administer  the  grant  is  not  required  \m- 
less  there  has  been  an  approved  change 
of  designation;  and 

(3)  Copies  of  the  approved  manage¬ 
ment  program  or  approved  amendment 
or  refinements  are  not  required. 

§  923.88  Grant  amendments. 

Amendments  to  a  grant  award  must 
be  submitted  to,  and  approved  by,  the 
Associate  Administrator  prior  to  Initia¬ 
tion  of  the  contemplated  change.  Re¬ 
quests  for  substantial  chancres  should  be 
discussed  with  the  Associate  Administra¬ 
tor  well  In  advance.  While  all  amend¬ 
ments  to  the  grant  must  be  approved  In 
writing  by  the  NOAA  Grants  Officer,  ap¬ 
proval  may  be  presiuned  for  minor 
amendments  If  the  grantee  has  not  been 
notified  of  objections  within  30  working 
days  of  receipt  of  the  request. 

Subpart  J — Review  of  Approved 
Management  Programs 

§  923.90  General. 

(a)  This  section  establishes  the  pro¬ 
cedures  by  which  approved  management 
programs  will  be  reviewed  annually  pur¬ 
suant  to  section  312  of  the  Act.  TUs 
section  also  establishes  the  criteria  and 
procedures  by  which  funding  for  ap¬ 
proved  management  programs  may  be 
made,  pursuant  to  subsection  306(g)  and 
section  312  of  the  Act,  respectively. 

§  923.91  Review  of  performance. 

(a)  The  primary  purposes  of  a  con¬ 
tinuing  review  by  States  and  the  Asso¬ 
ciate  Administrator  of  management  pro¬ 
grams  approved  pursuant  to  section  306 
of  the  Act  are  to: 

(1)  Reassess  and  reconfirm  the  basic 
soundness  and  viability  of«a  State’s  man¬ 
agement  program,  given  State  and  na¬ 
tional  goals  and  objectives; 

(2)  Evaluate  State  progress  towards 
achievement  of  specific  management 
goals  through  implementation  of  policies 
and  other  techniques  described  in  the 
approved  management  program;  and 

(3)  Provide  an  opporttmity  for  amend¬ 
ment  or  refinement,  if  appropriate,  of  a 
State’s  management  program. 

Both  the  Associate  Administrator  and 
the  States  will  be  involved  in  this  con¬ 
tinuing  review. 

(b)  Comment.  Statutory  Citation, 
Section  312(a)  (1) : 

The  Secretary  shall  conduct  a  continuing 
review  of  (1)  The  management  programs  of 
the  coastal  states  and  the  performance  of 
such  states  with  re.spect  to  coastal  zone  man¬ 
agement  •  •  • 

(1)  The  Associate  Administrator’s  re¬ 
view  of  program  performance  will  focus 


on  both  procedural  and  substantive  as¬ 
pects  of  coastal  managanent.  The  As¬ 
sociate  Administrator’s  primary  ctmcems 
will  be  to  assess  a  State’s  perform¬ 
ance  In  achieving  the  goals  and  ob¬ 
jectives  contained  In  the  approved  man¬ 
agement  program.  In  adhering  to  the 
program  policies,  and  In  carrying  out 
the  work  task  items  contained  in  a  State’s 
grant  application/work  program.  Satis¬ 
factory  performance  will  consist  of  de¬ 
terminations  that  the  State’s  coastal 
management  program  is  being  imple¬ 
mented  procedurally  in  the  manner  de¬ 
scribed  in  the  State’s  approved  manage¬ 
ment  program  and  approved  grant 
award,  and  further,  that  this  Imple¬ 
mentation  is  effective  in  terms  of  opera¬ 
tional  efficiency.  Determinations  of  sub¬ 
stantive  program  performance  will  in¬ 
clude  findings  that  the  State’s  coastal 
management  program  policies  and  imple¬ 
mentation  techniques  are  in  fact  ad¬ 
dressing  the  coastal  management  prob¬ 
lems,  goals  and  objectives  identified  by 
the  State  in  Its  management  program, 
and  further  that  adequate  progress  to¬ 
wards  achievement  of  these  goals  has 
occurred  over  the  course  of  the  grant 
year.  In  setting  these  as  the  primary 
evaluatkm  criteria,  the  Associate  Ad¬ 
ministrator  recognilzes  that  these  are 
not  readily  translatable  into  quantifiable 
indices  of  performance  or  progress,  ex¬ 
cept  to  the  extent  a  State’s  management 
program  goals  and  objectives  are  quanti¬ 
fiable.  To  the  extent  States  can  set  quan¬ 
tifiable  goals,  th^  are  ^couraged  to  do 
so.  It  is  further  recognized  that  the  ade¬ 
quacy  of  State  performance  with  respect 
to  any  one  aspect  of  the  management 
program  must  be  assessed  in  the  context 
to  overall  performance  in  all  areas  as 
well  as  in  the  omitext  of  time  scales  re¬ 
quired  to  accomplish  particular  objec¬ 
tives. 

(2)  To  assist  the  Associate  Adminis¬ 
trator  In  reviewing  performance  pur¬ 
suant  to  its  management  program,  a 
State  should  develop  specific  program 
evaluation  objectives  and  criteria,  in 
consultation  with  the  Associate  Adminis¬ 
trator.  In  addition  States  should  use 
their  progress  reports  to  the  Associate 
Administrator  and  their  grant  refund¬ 
ing  applications  to  discuss  progress  and/ 
or  problems  encountered  in  achieving 
program  goals,  objectives  and  policies. 
The  level  of  reporting  detail  necessary 
will  be  determined  by  consultation  be¬ 
tween  the  Associate  Administrator  and 
the  State  management  agency  desig¬ 
nated  pursuant  to  section  306(c)  (5)  of 
the  Act. 

(3)  States  must  build  into  their  man¬ 
agement  program  their  own  monitoring 
systems  for  reviewing  compliance  by 
other  State  and  local  entities  respon¬ 
sible  for  portions  of  program  adminis¬ 
tration  and  implementation,  for  report¬ 
ing  violations  of  the  management  pro¬ 
gram,  and  for  insuring  public  partici¬ 
pation  in  the  operation  and  evaluation 
of  the  management  program.  States  may- 
want  to  include  a  hearing  and  appeals 
procedure  and/or  a  public  hewing  pro¬ 
cedure  as  monitoring  mechanisms. 
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(4)  The  Associate  Administrator  s  as¬ 
sessment  of  State  performance  wUl  con¬ 
sist  of  evaluatkm  of  the  reports  sub¬ 
mitted  by  the  State  and  periodic  reviews, 
at  the  discretion  of  the  Associate  Ad¬ 
ministrator,  of  State  Implementation 
efforts,  utilizing  any  of  the  following: 

(i)  Site  visits  by  CX?ZM; 

(ii)  Meetings  with  or  reviews  by  other 
State  agencies  and/or  units  of  local  gov¬ 
ernments  lnv<^ved  in  or  affected  by  pro¬ 
gram  imi^ementation;  and 

(iii)  labile  hearings  or  meetings  aith 
interest  groups  and  the  general  public. 

In  cases  where  meetings  with  Federal 
agencies,  other  State  agencies,  local  gov¬ 
ernments  or  the  general  public  are  re¬ 
quested,  the  designated  State  manage¬ 
ment  agency  shall  be  a  co-sponsor  of 
such  meetings.  Where  the  Associate  Ad¬ 
ministrator’s  assessment  of  State  per¬ 
formance,  particularly  with  respect  to 
continued  effectiveness  and  relevancy 
the  management  program,  differs  from 
the  State’s  assessment,  the  Associate  Ad¬ 
ministrator  shall  so  advise  the  designated 
State  management  agency  In  order  that 
the  State  agency  may  further  assess 
management  program  objectives  and/or 
submit  amendment  or  refinements,  as 
and  if  appropriate,  to  the  program, 

§  923.92  Amendments  or  modifications 
to  approved  management  programs. 

(a)  Amendments  or  modifications  to 
ac^roved  management  programs  may  be 
justified  if  they  are  in  response  to 
changes  in  coastal  zone  needs,  problems. 
Issues,  priorities,  social  or  political  ex¬ 
pectations,  or  other  factors  bearing  on 
the  relevancy  and  viability  of  a  State’s 
coastal  management  pre^rmn,  provided 
that  soch  amendments/ modifications  are 
consistent  with  the  findings  and  policies 
of  section  302  and  303  of  the  Act  and 
with  the  requirements  of  section  306  of 
the  Act. 

(b)  Amendments  or  modifications  will 
represent  one  of  these  tsrpes  of  changes 
to  the  management  program:  (1) 
Changes  in  basic  program  goals,  objec¬ 
tives  or  policies; 

(2)  Changes  in  techniques  (for  achiev¬ 
ing  goals,  objectives  or  policies)  that  re¬ 
sult  in  an  environmentel  Impact  signifi¬ 
cantly  different  from  pre^'iously  ap¬ 
proved  techniques;  or 

(3)  Changes  in  techniques  (for  achiev¬ 
ing  goals,  objectives  or  policies)  that  re¬ 
sult  in  slfimificantly  altered  intergovern¬ 
mental  relationships  not  reviewed  by 
and/or  concurred  with  by  affected  a- 
gencies  or  units  of  government  at  the 
time  of  proposed  modification. 

(c)  Amendment  procedures.  Prior  to 
formal  sulunission  of  an  amendment,  the 
State  shall  inform  the  public  as  well  as 
affected  parties  of  the  pressed  change 
in  order  to  determine  the  degree  and  na¬ 
ture  of  public  interest.  Following  evalua¬ 
tion  of  public  and  private  reactions,  if  a 
State  decides  to  proceed  with  a  request 
for  a  program  amendment,  it  shall  sub¬ 
mit  the  following  to  the  Associate  Ad¬ 
ministrator: 

(1)  A  mitten  request  from  the  Ck>v- 
emor  for  the  amendment; 


(2)  A  description  of  the  proposed 
clxange; 

(3)  justification  for  the  change  in 
terms  of  the  factors  noted  in  (a)  above; 

(4)  evidence  of  public  notice  and  a  dis¬ 
cussion  of  the  degree  and  nature  of  pub¬ 
lic  Interest;  and 

(5)  discussion  of  the  environmental 
impact  of  the  proposed  change. 

The  Associate  Administrator  then  shall 
review  the  requested  change  pursuant  to 
the  requirements  of  subsection  306(g)  of 
the  Act.  Pursuant  to  this  section,  amend¬ 
ments  to  approved  management  pro¬ 
grams  are  to  be  reviewed  and  approved 
according  to  the  same  procedures  util¬ 
ized  for  initial  management  program 
approvals.  The  specifics  of  these  proce¬ 
dures  are  contained  in  Subpart  H.  It 
should  be  noted  that  this  procedure  in¬ 
cludes  Environmental  Impact  Assess¬ 
ment  (ElA)  and  Federal  agency  review 
requirements.  The  Associate  Administra¬ 
tor  will  make  a  case-by-case  determina¬ 
tion  as  to  the  necessity  of  issuing  an  En¬ 
vironmental  Impact  Statement  (EIS) 
prior  to  ai^roving  any  amendm^ts  or 
modifications. 

(d)  Comment.  Statutory  Citation,  Sub¬ 
section  306(g) : 

Any  coastal  state  may  amend  or  modify 
the  management  program  which  It  has  sub¬ 
mitted  and  which  haw  been  approved  by  the 
Secretary,  under  this  section,  pursuant  to  the 
required  procedures  described  in  subsection 
(c). 

(e)  Federal  consistency,  as  provided 
for  in  sectiem  307  of  the  Act,  shall  not  ap¬ 
ply  to  proposed  amendments  imless  and 
imtil  such  amendments  are  approved, 
pursuant  to  the  procedures  in  Subpart  H, 
and  are  thereby  incorporated  as  part  of 
the  approved  manag^n^t  program. 

(f)  In  cases  where  an  amendment  re¬ 
lates  to  an  already  tqiprovcd  program 
goal,  objective,  policy,  authority  or  other 
technique  and  the  State  acts  to  imple¬ 
ment  that  amendment  prior  to  approval 
by  the  Associate  Administrator,  such  ac¬ 
tion  may  represent  cause  for  notification 
by  the  Grants  OflBcer  of  intent  to  term¬ 
inate  and  withdraw  financial  assistance 
pursuant  to  §  923.94.  In  cases  where  an 
amendment  relates  to  a  new  goal,  objec¬ 
tive,  policy  or  authority  not  previously 
contained  in  a  State’s  approved  coastal 
management  program,  the  State  may  ini¬ 
tiate  implementation  of  such  amendment 
provided  it  does  not  conflict  with  or  con¬ 
tradict  any  existing  approved  manage - 
meit  program  goal,  objective,  policy  or 
authority  and  with  the  imderstanding 
that  section  306  fimding  for  and  Federal 
consistency  relative  to  that  amendment 
are  not  available  imless  and  until  ap¬ 
proval  is  conferred. 

(g)  States  are  encouraged  to  use  their 
progress  reports  to  inform  the  Associate 
Administrator  in  a  timely  manner  of  po¬ 
tential  amendments  or  refinements  (see 
{  923.93)  and  the  reasons  therefor. 

(h)  State  management  programs  that 
have  been  or  will  be  approved,  pursuant 
to  section  306  of  the  Act,  prior  to  October 
1,  1978,  without  meeting  the  require¬ 
ments  (ff  subsection  305(b)(7),  980  and 
(9)  and  related  SS  923.14,  923.25  and 


923.26  of  these  regulations  will  need  to  be 
amooded  to  Incorporate  these  three 
Idannlng  requirements  into  their  ap¬ 
proved  management  programs. 

§  923.93  Refinements  to  approved  niun- 
agenient  programs. 

(a)  Since  one  of  the  primary  purposes, 
as  stated  in  §  923.91  .of  conducting  a  con¬ 
tinuing  review  of  program  performance 
is  to  reassess  and  reconfirm  the  basis, 
soundness,  and  viability  of  a  State’s 
coastal  management  program.  States 
may  make  minor  reftn^nents  to  their 
management  programs  without  follow¬ 
ing  the  formal  amendment  procedures 
specified  in  S  923.92  and  Subpart  H.  Such 
refinements  may  be  made  following  con¬ 
sultation  with  and  approval  by  the  As¬ 
sociate  Administrator. 

(b)  Refinements  are  changes  relating 
to  programs  or  techniques  for  attain¬ 
ing  particular  goals  and  objectives  or  for 
implementing  particular  policies  (but 
not  changes  in  these  goals,  objectives  or 
policies  themselves).  In  addition,  these 
refinements  will  not  have  an  environ¬ 
mental  Impact  significantly  different 
frcHn  previously  approved  programs  or 
techniques  and  will  not  significantly 
alter  previously  approved  intergovern¬ 
mental  arrangements  with  other  State 
agencies,  local  governments  and/or  Fed¬ 
eral  agencies,  unless  the  affected  agen¬ 
cies/units  of  government  and  the  Asso¬ 
ciate  Administrator  concur  in  these  al¬ 
terations. 

(c)  States  shall  use  the  following  pro¬ 
cedure  in  making  refinements  to  their 
management  programs: 

(1)  States  shall  consult  with  the  Asso¬ 
ciate  Administrator  prior  to  proceeding 
with  a  formal  request  for  a  refinement 
to  determine  that  the  change  represents 
a  refinement  rather  than  an  amendm<mt . 
and  that  the  change  is  both  reasonable 
and  justifiable. 

(2)  Upon  such  a  determlnaticm,  the 
State  shall  submit  a  written  request  from 
the  head  of  the  designated  State  agency 
which  shall  contain: 

(i)  A  description  of  the  proposed 
change; 

(ii)  Justification  for  the  change; 

(iii)  Discussion  of  the  parties  most 
seriously  affected  by  the  change  and 
their  reactions  to  it;  and 

(Iv)  A  determination  that  the  pro¬ 
posed  change  wrill  not  have  environ¬ 
mental  Impacts  significantly  different 
from  the  already  approved  management 
program. 

§  923.94  Termination  and  withdrawal  of 
administrative  funding. 

(a)  In  addition  to  the  provisions  con¬ 
tained  in  FMC  74-7  relating  to  termina¬ 
tion  and  withdrawal  of  funding  awarded 
pursuant  to  a  grant  award,  the  Associate 
Administrator  may  recommend  to  the 
NOAA  Grants  Office  that  section  306 
grant  funding  be  terminated  and  with¬ 
drawn  if  the  Associate  Administrator 
determines  that: 

(1)  A  State  has  failed  or  is  falling  to 
adhere  to  and  was  or  is  not  Justlfled  in 
deviating  from  its  approved  manage¬ 
ment  program;  and 
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(2)  That  State  has  been  provided  no¬ 
tice  of  intent  to  terminate  and  withdraw 
funding;  and 

(3)  That  State  has  been  provided  an 
opportunity  to  demonstrate  adherence, 
or  justification  for  program  alteration 
or  modification. 

(b)  Comment.  Statutory  Citation, 
Subsection  312(b) : 

The  Secretary  shall  have  the  authority  to 
terminate  any  financial  assistance  extended 
under  section  306  and  to  withdraw  any  un¬ 
expended  portion  of  such  assistance  if  (1)  he 
determines  that  the  state  is  failing  to  adhere 
to  and  is  not  justified  in  deviating  from  the 
program  approved  by  the  Secretary;  and  (2) 
the  state  has  been  given  notice  of  the  pro¬ 
posed  termination  and  withdrawal  and  given 
an  opportunity  to  present  evidence  of  ad¬ 
herence  or  justification  for  altering  its  pro¬ 
gram. 

(1)  Situations  which  may  lead  to  no¬ 
tice  of  intent  to  terminate  and  withdraw 
funding  include: 

(i)  In  evaluating  a  State’s  perform¬ 
ance  as  part  of  the  continuing  review 
function  pursuant  to  section  312  of  the 
Act,  the  Associate  Administrator  deter¬ 
mines  that  the  State  has  not  adhered  to 
its  management  program  approved  pur¬ 
suant  to  section  306  of  the  Act,  and  such 
lack  of  adherence  is  not  justified: 


(ii)  In  evaluating  a  State’s  perform 
ance  as  part  of  the  continuing  review 
function,  the  Associate  Administrator 
determines  that  the  State  is  not  adher¬ 
ing  to  its  approved  work  progrsun,  and 
such  lack  of  adherence  is  not  justified; 

(iii)  In  going  through  the  amendment 
process  where  the  amendment  relates  to 
a  previously  approved  program  goal,  ob¬ 
jective,  policy,  authority  or  other  tech¬ 
nique,  a  State  acts  to  implement  that 
amendment  prior  to  approval  by  the  As¬ 
sociate  Administrator. 

(2)  In  the  event  there  is  cause  for 
terminating  and  withdrawing  section  306 
funding,  notice  in  the  form  of  written 
documents  from  the  Associate  Adminis¬ 
trator  and  the  NOAA  Granta  OfBcer  to 
the  Governor  of  the  State  in  question  or 
the  head  of  the  designated  State  agency 
shall  be  provided  advising  of  the  Intent 
to  terminate  an  approved  grant  and  to 
withdraw  any  unexpended  portions  of 
funding  assistance.  Included  in  this  no¬ 
tice  will  be  the  reasons  for  the  proposed 
termination  and  withdrawal  of  funds  as 
well  as  notice  of  opportunity  for  the 
State  to  present  evidence  of  adherence 
or  justification  for  alteration  or  refine¬ 
ment  of  its  program.  Such  opportunity  to 
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present  evidence  as  referred  to  in  sub¬ 
section  312(b)  of  the  Act  shall  consist  of 
a  thirty  day  period,  commencing  on  a 
receipt  of  notice,  within  which  the  State 
may  respond  by  providing  written  ma¬ 
terials  demonstrating  adherence  to  or 
justification  for  refining  or  modifying 
its  program.  Within  this  thirty  day  pe¬ 
riod,  a  State  may  request  additional  time 
beyond  the  thirty  day  period  to  present 
evidence  of  adherence  or  justification 
for  alteration  or  refinement.  Such  addi¬ 
tional  time  shall  not  extend  beyond  a 
subsequent  thirty  days  from  the  termi¬ 
nation  of  the  first  thirty  day  period.  In 
total  then,  a  State  may  have  a  maximum 
of  sixty  days,  from  receipt  of  notice,  in 
which  to  respond.  Following  receipt  and 
evaluation  of  a  State’s  evidence  with 
respect  to  adherence  or  justification  for 
alteration,  a  final  determination  shall 
be  made  by  NOAA  with  respect  to  termi¬ 
nation  and  withdrawal  of  funding  as¬ 
sistance.  If  termination  and  withdrawal 
of  fimding  is  deemed  apropriate,  the 
NOAA  Grants  Office  shall  take  appro¬ 
priate  action  to  terminate  or  withdraw 
fimds. 
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